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SUMMARY OF COMMENTS OF THE SMART
COMMUNITIES SITING COALITION

In these reply comments, the Smart Communitieag(@ioalition, a collection of local
governments, and associations that represent temell as local government agencies
responsible for highway safety reiterate our commaitt to ensuring our communities and our
residents are fully connected in this increasingieless information age. This reply, which
includes two additional expert declarations, dertratss conclusively that were the
Commission to accommodate the industry’s requestgreemption and declaratory rulings,
such actions would harm market forces that rewandvation.

Further, this reply documents that Section 253U45.C. §8253) does not apply to
wireless siting disputes and should not be adddessthis proceeding. Moreover, the legal
relief the industry seeks cannot be granted byOwamission in a rulemaking, let alone a
declaratory ruling, as Congress chose to delegspete resolution over the types of complaints
raised by Mobilitie (Petitioner) and industry conmtex's regarding public rights-of-way and
wireless siting to the federal courts.

Smart Communities identifies and documents sigafichortcomings in the record. For
instance:

1. A review of the record reveals that Petitioned &s fellow industry commenters
fail to establish that there exists a predicatepf@emptive action.

2. Neither the Notice, nor any industry commerntas addressed any of the vitally
important public safety concerns over deploymehtsedical infrastructure in the public rights-
of-way that have been raised by multiple statelacal road agencies. Smart Communities,
which itself filed an expert declaration addresgimg public safety concerns of such

deployments, concurs with the comments of the hagheommunity.



3. The industry’s proposed definition of small celhile it would exclude
Mobilitie’s typical tower package, is still anytlgrbut small. CTC, an expert in these matters,
provides a response to the industry’s proposeahitiefn to document that the industry would
allow fairly major installations, ignores Sectio@6ls test for being minimally visible and does
not justify shorter times to act on a complete mapibn. The WIA definition would also retard
market forces that reward innovation and technaligadvances.

4. Industry commenters conflate application feaf went, and then urge the
Commission to limit both to costs. Our reply doents that application fees are already limited
to the recovery of costs. Further, according toemamomic expert, rent, if permitted under state
law, should be set at market value to ensure & gfficient use of public assets not unlike the
Commission’s spectrum auctions.

Finally, Smart Communities calls on the Commisgmoomplete its work on updating
RF emissions standards. Local governments are thanewilling to partner with industry’s
densification effort, but it is in everyone’s begerests to recognize that siting RF emitting
equipment ever closer to the general public wiijheen RF issues, and the Commission alone
bears the regulatory authority and responsibibtaddress public concerns about siting in closer

proximity to the public through updated standards.
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INTRODUCTION

The Smart Communities Siting Coalition (“Smart Coamities”) is comprised of local
governments, and associations that represent tiemell as local government agencies
responsible for highway safety. Collectively, thdividual members and associations represent

approximatelyl,854 communities in 10 states, sgra@arly 30 million residents.

! Individual members: Ann Arbor, MI; Atlanta, GA; Bie, MD; Berwyn Heights, MD; Boston, MA,;
Capitol Heights, MD; Cary, NC; Chesapeake Beach, Kbllege Park, MD; Dallas, TX; DeSoto
County, MS.; Frederick, MD; Gaithersburg, MD; Grieelt, MD; Havre de Grace, MD; LaPlata, MD;
Laurel, MD; City of Los Angeles, CA; McAllen, TX; Bhroe, MI, Montgomery County, MD; Myrtle
Beach, SC; New Carrollton, MD; Perryville, MD; Pogoke City, MD; Poolsville, MD; Portland, OR;
Rockville, MD; Takoma Park, MD; University Park, NlBnd Westminster, MD.

Organizations Representing Local Governments adiR@encies: Texas Coalition of Cities for Utility
Issues (TCCFUI) is a coalition of more than 50 Bemaunicipalities dedicated to protecting and
supporting the interests of the citizens and cibtfeSexas with regard to utility issues. The Caatitis
comprised of large municipalities and rural villageThe GVMC DAS Tower Consortium is a
collaboration of over 20 Western Michigan citietlages and townships that worked collectively with
local telecommunication providers to establish aleh@ermitting process and fee structure. The
Conference of Eastern Wayne is a formal counajavfernments established by intergovernmental
agreement consisting of the six municipalities lom ¢astern side of Wayne County outside of the @ity
Detroit. The municipalities represented are: Citysoosse Pointe, City of Grosse Pointe Farms, @ity
Grosse Pointe Woods, Village of Grosse Pointe Sh@é/ichigan City), and the City of Harper Woods.
The Michigan Coalition to Protect Public RightsWhy (“PROTEC”) is an organization of Michigan
cities that focuses on protection of their citiZegwvernance and control over public rights-of-wayhe




Collectively, the Smart Communities have significaxperience in addressing the
placement of wireline and wireless facilities, umting wireless deployments that involve very
large structures and monopoles like the Mobili2® foot towers, as well as relatively small
wireless structure’s.Smart Communities members recognize that jobtiogauccess depends
not solely on having the most advanced communioatiofrastructure, but as importantly on
creating desirable communities where people walwéoand work. Achieving these goals
requires a careful balancing of the needs of lbaalnesses, utilities, residents, consumers and
tourists while maintaining the safety and integafyinfrastructure within their public rights-of-

way.

Michigan Townships Association (“MTA”) promotes thigerests of 1,242 townships by fostering strong,
vibrant communities; advocating legislation to m&kst century challenges; developing knowledgeable
township officials and enthusiastic supportersoefriship government; and encouraging ethical prestic
of elected officials. The Public Corporation LaecBon of the State Bar of Michigan is a voluntary
membership section of the State Bar of Michigamased of approximately 610 attorneys who
generally represent the interests of governmenmgarations, including cities, villages, townshipsian
counties, boards and commissions, and special @tigso The Public Corporation Law Section
participates in cases that are significant to gowvental entities throughout the State of Michigdine
position expressed in this Brief is that of the IRuGorporation Law Section only. The State Bar of
Michigan takes no position. The Michigan Municihaague (“MML") is a non-profit Michigan
corporation whose purpose is the improvement ofianpad government. Its membership includes 524
Michigan local governments, of which 478 are memlmérthe Michigan Municipal League Legal
Defense Fund. The purpose of the Legal Defense Suiodepresent MML member local governments
in litigation of statewide significance. The CoyRoad Association (CRA) of Michigan works with all
83 county road agencies on matters of common sttei@ounty road agencies in Michigan are
responsible for ensuring safe, efficient transgimeon 73 percent of the road miles in Michigad ane
responsible for reviewing the applications for plaent of facilities along the roads to ensure, agnon
other things, that proposed facilities do not ifelex with road functions, or create safety issliée

Kitch Firm represents Monroe, Michigan, DeSoto GguMississippi and the Michigan associations
identified above. Best Best & Krieger represehesdthers in the Smart Communities coalition.

% As noted in our Comments, Smart Communities calessrthat local government and industry’s
collective efforts permit Chairman Pai to reportiie Mobile World Congress that “....98% of
Americans now have access to three or more fasiitiased [wireless] providers. And the United
States has led the world in the deployment of 4&.LTAddress available at
https://www.fcc.gov/document/chairman-pais-keynwiebile-world-congress-barcelona
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Il. INDUSTRY COMMENTS FAIL TO ESTABLISH THAT THERE EXIS TS A
PREDICATE FOR PREEMPTIVE ACTION

The Commission has made it clear that it will ralet action to change the status quo
based on mere innuendo and pretext, but rathall inake data driven decisions that are
supported by economic analysis. As Chairman P@&d)such caution is warranted “... knowing
that this marketplace is dynamic and that preerapegulation may have serious unintended
consequences® The Commission has taken the position that neemptive regulations
should be supported by facts and by a careful lbesefit analysié.

Mobilitie and other industry commenters notablyddito demonstrate that there exists a
problem of such significance as to warrant deatayatulings of preemption. As importantly,
they failed to show that there would be significkanhefits from preemption that would outweigh
the costs. By contrast, localities did submit exoit and technical information that indicated
that granting the relief requested could have figant adverse economic, safety, and technical
impacts, potentially preventing localities from é&@ping solutions that will result in more
deployment, in a manner that protects public sedetythe legitimate interests of communities

and their residents and businesses.

A. There is a Paucity of Specific, Verifiable Allegabns Backing Industry
Complaints.

Industry complaints of problems routinely lack sfie@and verifiable information.

Instead, most complaints about local governmentisanmecord are anonymous. There were

® Remarks of FCC Chairman Ajit Pai at the U.S.-InBizsiness Councit p. 3,available at
http://transition.fcc.gov/Daily_Releases/Daily_Buwesss/2017/db0329/DOC-344124A1.pdf

* See Remarks Of FCC Chairman Ajit Pai At The Hudsstitute, The Importance Of Economic
Analysis At The FCC, Washington, Dawailable atttps://www.fcc.gov/document/chairman-pai-
economic-analysis-communications-policy

®> Comments of Smart Communities at pp. i-v, (filedrMB, 2017) (“Smart Communities Comments”).
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approximately twenty —two industry commenters fitatl in this docket and no less than
seventeehof these industry filings make no reference to spgcific community in alleging
conduct that might lead to delays in wireless siinacture deployment. A number of the
seventeen do make allegations in a generic sersénadrtheastern towr!,many
municipalities,® and “some local government3But it is impossible for Smart Communities or
any other local government participating in thisgeeding, to respond to any of these nameless
allegations® The Commission should therefore dismiss all esthanonymous allegations as
they lack probative value in that they cannot beneixed for accuracy.

Crown Castle is the primary industry commenter #wtially names communities and
local government practices that it feels estatdiginedicate for action in this proceeding. But a
review of Crown’s comments reveals that despitefdlbethat company claims to be “the

il

nation’s largest provider of shared wireless irtfiasgture™" it could only muster about 25

® SeeComments of Nokia, Tech Freedom, Mobile Future:élgss Communication Initiative, U.S. Black
Chamber, Information Technology and Innovation Ftation, Wireless Internet Service Providers
Association, Sprint, Lighttower Fiber Networks, UGhamber, NTCH (while NTCH lists specific
communities, it is alleging poor treatment for nwsccells outside of right of way, not small celighw
rights of way), CTIA (The Wireless Association), Militie, Wireless Infrastructure Association, AT&T,
Extenet, T-Mobile (with exception of citing to SRrancisco ordinance in litigation), Verizon, (Ve

list three model communities, but all allegatiof®ad conduct are anonymous). Where complaints of
conduct were made, they were made anonymously E5ge"WISPA’s members have encountered a
patchwork of State and local policies ... regardihgrges for access to broadband.” Comments of
WISPA at p. 6 (filed Mar. 8, 2017). Without anyesficity of the claim, one cannot confirm or refut
the conduct complained of and therefore has nogtnabvalue.

" Comments of Verizon, Appendix A (filed Mar. 7, 201“Verizon Comments”).
 Comments of T-Mobile at p. 7 (filed Mar. 8, 2017J-Mobile Comments”).
® Comments of AT&T at p. 4 (filed Mar. 8, 2017) (“&T Comments”).

19 As addresseihfra, Crown Castle does list approximately twenty-fbeemmunity names. A rather
small universe when measured against the almo80@@eneral purpose government units in the U.S.

' http://www.crowncastle.com/about-us.aspx.



communities named as exercising rules and pradiieesCrown finds offensiv&. And even

those claims should not be taken at face valushtld be evaluated after hearing from the
communities themselves. Crown fails to note tha great many of the communities named it
has a thriving enterprise and is expanding on atintpbasis. In fact, as we show in later in this
reply, some of the communities that Crown maligassiheld up as model communities by other
providers. §ee e.gSmart Community member Atlanta, Georgia).

But were every complaint made by Crown true, st number of verifiable complaints
is small. According to the 2012 Census of Govemis)ehere are over 90,056 local
governments in the United StafésTwenty-five complaints against that number repnés
0.02%. If we measure the number of complaintsresgdine 38,910 general purpose units of
government, the percentage of complaints risesptaitay 0.06%.

Surely a level of complaints that represents wedlar one-tenth of 1% of communities
does not come close to suggesting that thereasi@us, nationwide problem that requires
Commission action — or a serious misunderstandinigeolaw that the Commission must

correct*

2 See e.g Comments of Crown Castle (filed Mar. 8, 201gr@wn Castle Comments”). It should be
pointed out that among industry commenters namilegedly offending communities, the Comments of
Conterra Broadband (filed Mar. 8, 2017) containmplaints against the City of Baltimore, MD and
Newark, NJ but not because of their wireless situigs, but because of “Dig Once” principles eiseédr
by the Commission and a linear foot charge Newadks to impose for access to the public rights of
way.

32012 Census of Governments available at
https://factfinder.census.gov/faces/tableservis#pages/productview.xhtml?src=bkmk

4 On the day that Comments were filed in this ma@emmissioner O'Rielly updated the Senate
Commerce Committee on the status of wireless braoadlinfrastructure deployment. He reflected that
“...the vast number of communities see the benefitrohdband deployment and welcome providers
seeking to serve their citizens...Oversight Of Thedfal Communications Commission,” Testimony of
Commissioner Michael O'Rielly before the Senate @wrce Committee (March 8, 2017)
http://transition.fcc.gov/Daily Releases/Daily Buesss/2017/db0308/DOC-343816A1.pdf.
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Indeed adding all the complaints made in the imgissfilings, both named and
anonymous falls far short of that threshold. AsVirginia Department of Transportation stated:
“There has been no demonstration of a nation-widelpm that warrants a “one size fits all”’
solution as Mobilitie, LLC requests in its Petititor Declaratory Ruling* Smart Communities
wholeheartedly agrees. There is no basis, themgrémting any of the relief requested in order
to promote deployment (because there is a no slgoafia problem), and no showing that the
costs associated with preemptive action wouldfystie actions requested (because no cost-

benefit analysis was actually provided by industry)

B. The Record Shows Deployment Has Proceeded Apace.

It is worth emphasizing that the industry’s comnsesheémonstrate there have been very
few cases that turn on a failure of a communitgcbin a timely way. Moreover, industry has
not shown that a shorter time frame is requiredyauld significantly cut deployment times,
given, for example the time required prior to begug construction for things such as make-
ready engineering work.

One community accused by name in industry commesiontgomery County,
Maryland!® Montgomery County is a member of Smart Commusiitiit also filed
Supplemental Commenfsn which the County documented that any claimde&y or
excessive fees made against the County are dwayféd record of success, including:

* The County has reviewed 2,900 applications in 20yg/eand currently has 1,121 wireless
facilities deployed at 534 unique locations througithe County.

!> Comments of the Virginia Department of Transpéstap.1 (Mar. 8, 2017) (“VA DOT Comments”).

' See e.g Crown Castle Comments at pp. 12-13 (burdensqpkcation fees) and perhaps is the
“Maryland locality” complained of at p. 15 of the@ments of Mobilitie (“Mobilitie Comments”) as
being “on hold” for eleven months.

" Supplemental Comments of Montgomery County, M2dfMar. 8, 2017) (“Montgomery County
Comments”).



e ...The County ... Department of Permitting Servicescpsses over 60,000 permits and
conducts more than 157,000 inspections anndlly.

The record also suggests that in cases wherentleebtween initial application and
grant of the request has been longer than one rexgigct under the Commission’s shot clock
rules, the fault lies with the operator, Mobilibeing a particular complainant and culprit in this
regard. While we do not know what community Mdklicomplains has had it on hold for
eleven monthd? Montgomery County’s Supplemental Comments offerGommission a
detailed timeline documenting its own experiencéhwiobilitie, and explaining that the
company repeatedly submitted incomplete applicatiand abandoned its original plans for
different ones. Similarly, the record shows timasome cases entities do not get necessary
franchises or licenses, because they refuse ty &mpihem based on misreading or
misunderstanding of state law requireméfitThe resulting “delays” from choices made by the

companies themselves are of course not justifindtio preemption.

C. Cities Are Praised in Industry Comments.

If all the named complaints listed by industry coemters are well founded (and we
know they are not), it is but a micro fraction b&thumber of communities nationwide that
worked with industry to facilitate the deploymewntisich allowed Chairman Pai to boast that the

U.S. is the world’s leader in deployment of 4-Ghiezlogy?® It is hard to square that level of

B1d. at p. i.

19 Mobilitie Comments at p. 15 (“...[A] Maryland locafiinformed Mobilitie eleven months ago that an
agreement would be required but put the agreenrehblal.”).

0 SeeMontgomery County Comments at pp. 12-20. (* AM@nth Odyssey And Counting: Mobilitie
Has Not Put Forth A Reasonable Effort To Use Thar®gs Telecommunications Siting Process”).

L Smart Communities celebrates that our efforts figBimairman Pai in a February 28, 2017 keynote
address to the Mobile World Congress that “....98%mericans now have access to three or more
facilities-based [wireless] providers. And the &ditStates has led the world in the deployment of 4G
LTE.” Those successes are local governments’ afirascthey are the industry’s. Address available at
https://www.fcc.gov/document/chairman-pais-keynoiebile-world-congress-barcelona.
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success with the dire circumstance most of indudtiyns to face at the local level. Itis also
hard to reconcile this collective achievement witbbilitie’s CEO Gary Jabara’s view that a
consultative process is a reflection of “...how stuihie elected officials — the mayor and the
city councilors —are® Or that “[t]here are many stupid cities aroune tountry — really
dumb. They're greedy. They have their hands dut.”

Notably, the industry is not uniform in its distsesall. The record reveals that there is
praise for some U.S. cities as models for the woRdr instance, Nokf4 shares with the
Commission an international study of best practio@s 22 international cities. The study
features Cleveland, New York City and San Francidooa chart to accompany the report, all
three U.S. cities scored relatively high compacethé other cities studied on: smart, safe, and
sustainable measures. Further, the study reveatis\tew York City and San Francisco are
global models or “advanced smart cities.” Clevelamlile characterized as being behind a
number of other cities in the study, is nevertheldentified as one to be watched as the city
features a number of ambitious pilot projetts.

Even Crown Castle highlights a number of commusiiteer their model conduct
including: Cincinnati, Ohio, Chicago, Ill., Pittstgh, Pa., Minneapolis, Minn., Louisville-

Jefferson County Metro Government, Kentucky, SG@aéege, Pennsylvania, Brookfield,

%2 Don Bishop Seeing Wireless Service as Essential Speaks futhee of Wireless InfrastructurédGL
Magazine (March 2017) at p. 36 available at
http://cdn.coverstand.com/39675/389411/213ff655B868735aed1e62d36199b03bc91.3.pdf (“Jabara
Interview”). It should be pointed out that a numbeSmart Communities members are cited in the AGL
interview as being the best of the best of comnemitBut even those communities have found
Mobilitie’s conduct and performance wanting.

Zd.

 Comments of Nokia (filed Mar. 8, 2017). NowhemeNiokia’s comments are there any specific
allegations of wrong doing. There are general s&tons about “some jurisdictions,” or “one major
city,” but no communities are named other tharthinee U.S. cities singled out for praise.

3d.



Wisconsin, Little Elm, Texas, The Colony, Texasxads City, Texas, New York City, NY,
Philadelphia, PA., and the Borough of Sea BriglewNersey?®

So not only were the number of named communitiesptained about infinitesimally
small, there are almost an equal number of commegrtihat industry commenters praise and
recommend to others that they serve as models fiollbeved, or best practices to be emulated in
this developing market. This record of evidenceelgudemonstrates there is no need for
preemptive measures on a grand scale. As impbrtandemonstrates that localities are able to
craft creative solutions that allow rapid deployteithin the public rights-of-way once basic
design parameters are established. New Yorkx@mmele, has developed standards for
placement of facilities on its proprietary propetigt are designed to ensure that small cells

visible in the public rights-of-way remain smallifvequipment cabinets under 3 cu.?ft).

D. Industry Players Sometimes Have Inconsistent ViewSf the Same
Communities.

Perhaps the most revealing feature of the indicstrygments, and a reflection of the
challenges facing local governments as they seetett the needs of the community and
industry, are the inconsistent views of a given gamity in the industry comments.

Chicago?® San Francisc®’ and New York Cit§® are simultaneously praised as models
by some commenterSée e.gNokia, Sprint and Crown) and criticized by othsugh as the

Competitive Carriers Association “for demandingeasonable annual and escalating pole

% Crown Castle Comments at pp. i-ii, 5 and 8.

*The New York City DolTT standards appear as apigesdo the eight mobile franchises issued by the
City, which can be found dttps://www1.nyc.gov/site/doitt/business/mobileem-franchises.page

8 Crown Castle Comments at p. i-ii.

# san Francisco finds itself praised by Nokia asodehfor other cities of the word, but criticizeg b
Crown Castle (p. 15) and T-Mobile (p. 2-3) and geiegulatory over bearing.

% Comments of Sprint at p. 18 (filed Mar. 8, 201Bgtint Comments”) describes New York City as
responding to the needs of its residence by adpptisireamlined application process.
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attachment fees’® Smart Communities member Atlanta, Georgia issegby Mobilitie as a
model city for deploying small cell wireless tectomy,*? while Crown Castle would list Atlanta
in the bad actor category for an overly expensaeedrdinance that it has yet to passShould

the city not change its policies to please Crowastlgaand if so, would it then be listed as a bad
actor in Mobilitie’s eyes? The fact that some teggiare able to function quite effectively in
cities that are identified as “bad actors” indicatigat in fact, the claimed problems are not
actually preventing deployment; and also indicéttes the Commission should be reluctant to
intercede, since effectively it would be steppintpiestablish a federal regulatory and
preemptive regime at the behest of one competiharavlocal markets are functioning well for

others.

31 Comments of Competitive Carriers Association at7(filed Mar. 8, 2017) (“CCA Comments”). See
also Comments of T-Mobile at p. 2-3 (filed Mar2817) (“T-Mobile Comments”) which criticizes San
Francisco for adopting “...an ordinance that singleswireless facilities in public ROWs for
discretionary pre-deployment “aesthetic” review imgposed on similarly-sized landline or utility
facilities.

% Don Bishop Seeing Wireless Service as Essential Speaks futhee of Wireless InfrastructurédGL
Magazine (March 2017) at p. 36 available at
http://cdn.coverstand.com/39675/389411/213ff655B868735aed1e62d36199b03bc91.3.pdf (“Jabara
Interview”).

% Crown Castle Comments at p.12 — The City of Atdiies as part of these Reply Comments as Exhibit
1 a Letter from William Johnson, City of Atlantaatdd April 5, 2017 to Chairman Pai and
Commissioners Clyburn and O'Rielly (“Atlanta Letdethat provides a different story. (“The City of
Atlanta, specifically the City’s Utilities Commitéeis considering an ordinance that would establish
reasonable fees for wireless pole attachmentsilCtty’s public right-of-way. Before moving the
legislative proposal out of Committee, the Cityiiad the Georgia Wireless Association (“GWA”) to
engage in discussions about the proposed ordinake@ GWA member, Crown Castle has participated
in three meetings at City Hall during a five weekipd, with a fourth meeting scheduled to occumio
weeks. The meetings were hosted by City offidiada the Mayor’s Office and the Department of
Public Works, and attended by approximately 20 stidurepresentatives from GWA. In response to
industry’s input, including that of Crown Castleyrishg the first three meetings, the City substdlgtia
restructured the proposed ordinance. None ofinfasmation, however, was included in Crown Castle’
description of the City’s ordinance that was shavetl the Commission.”)
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Crown Castle appears so desperate to come up motigd complaints that it includes in
its “Parade of horribleg complaints based upon proposed, not enactedamdes” For
instance, it maligns the cities of Vista and PAlesdes Estates, California, for merely
considering draft ordinances that are identic84a Diego™ Yet, CTIA's Accenture Study
holds San Diego out to the world as a model faxgrating smart technology into its Smart
Lighting initiative, which includes wireless sereit®

Finally, Crown Castle is even guilty of internat@nsistencies. After listing the Texas
cities of Little EIm, The Colony, and Texas Citygmod actors, it challenges the willingness of
any local government in the state to work with Cncag “Texas is another jurisdiction where
municipalities have challenged the validity of stasued certificates held by network providers
like Crown Castle.®” It is, of course, unclear why challenging theisiaf Crown Castle under

state lawought to be viewed as grounds for preemption.

E. The Vast Majority of Communities Want and Support Wireless
Infrastructure in Their Planning.

Local government commenters, including Smart Comtiasn agree with Commissioner
O'Rielly that the vast number of communities se lbenefits of wireless connectivity and are

striving to serve their citizer. Smart Communities endorses the comments of @ivers

% Crown Castle also wrongfully accuses Atlanta afreharging for wireless deployments based upon a
draft ordinance that is undergoing public and itduseview, a review in which Crown has been active
and yet fails to share with the Commission chanigashave been made in the draft at Crown’s request

% Crown Castle Comments at p. 20. “For exampleciiies of Vista, California, and Palos Verdes
Estates, California, are considering draft ordimsnirtually identical to ordinances adopted inrle,
Santa Monica and San Diego) governing the reviewgss for wireless facilities that include an

‘amortization’ provision effectively prohibiting éhgrant of new EFR permits for an existing facifity

% CTIA Ex ParteLetter to Marlene Dortch (Jan. 13, 2017), Acceat8tudy (“Accenture Study”) at p. 7.
3" Crown Castle Comments at p. 18.
¥ Seenote 14 supra
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communities such as large and urban New York®ipd San Francisé8the mixed bedroom
Maryland and Virginia communities near Washingta@€Dsmall towns like Edifaand the
geographically, topographically and historicallyelise San Antonio, Texas; Eugene, Oregon;
Bowie, Maryland; Huntsville, Alabama and Knoxvilleennesséé which all agree that
deployment of wireless facilities is proceeding@pand that the industry has failed to meet it
burden to show that any declaratory order is waechn

CTC Technology & Energy is an independent commuianina and IT engineering
consulting firm with more than 30 years of expecemwith public sector and non-profit clients
throughout the nation. A leading example of theark can be seen in the Washington, D.C.
area’s regional wired and wireless communicatiotesroperability initiative funded by the U.S.

Department of Homeland Security.

% Comments of New York City at p. | (filed Mar. 8)27) (“New York Comments”) (“The City, as a
large population center and technology, cultunadl business hub, is committed to encouraging
deployment of new technology and looks forwarddwaances its citizens will reap from small cel/DAS
facilities.”).

0 Comments of the City and County of San Francisqo 4 (filed Mar. 8, 2017) (“San Francisco
Comments”) (“San Francisco has worked with telecamications carriers to enable the deployment of
personal wireless service facilities throughout Beancisco, particularly the deployment of Disttdxl
Antenna Systems (“DAS”) and other smedill technology on existing utility and other polesated in
the public rightof-way.”).

* Comments of Edina, Minn. at p. 1 (filed Mar. 6129 (“Upon hearing ...that small cells were arriving,
the City of Medina amended its ordinance.... We negesl industry concerns.... We generally
supported the roll out of small cells....”).

42 Comments of San Antonio, Texas; Eugene, Oregowi®dvaryland; Huntsville, Alabama; and
Knoxville, Tennessee at p. 1 (filed Mar. 8, 201 Difles Comments”). (“Each of the Cities alreadysa
to promote broadband deployment through all teakgies. But unlike the Commission, the Cities must
also consider and balance factors other than thésnef broadband providers; they must consideripubl
safety, right-of-way ("ROW") capacity and congestiainique local historic and scenic neighborhoods
and parks, and the obligation that taxpayers recaglequate compensation for private commerciabtise
public property.”).

12



In his Declaratioff included in our opening Comments, CTC’s Afflerbaxiplained,
many communities are working with industry to deyehew approaches to deployment that
take wireless into account as part of the developmpecesses associated with new
subdivisions, roadway widening, or as part of aegehplanning processes that is designed to
provide some certainty for both localities and gooviders as to what may be installed, and
where?* This process may take some up front time, awiistinct from the procedures that
apply once an application is received under Se@&#{(c)(7) or Section 6409.

This preliminary planning work may appear to resul delay in deployment, as
communities gather all industry players togetheattempt to develop a cooperative solution.
But the “upfront” time may translate into fastensaeration of individual applications over the
longer term, as providers gain a better understgnali what is required of them, and submit
applications that are tailored to community reguieats. These local consultative processes

ought to be encouraged, and certainly provide aslar additional federal regulations.

F. Delays in Deployment are Most Often Attributable tolncomplete
Applications.

While the Notice cites to delays and potential gela siting 5G technology as its
predicate for action, industry commenters fail toye claimed delays are occurring , and more
importantly, the record reveals that the large migjof delays are attributable to incomplete

applications, many of which are primarily assigtedPetitioner’>

43 Smart Communities Comments, Ex. 1, CTC Declaration
*1d at pp. 23-25.

*>The only time any industry commenter approachedptiesentation of any data of delay was Sprint
which stated: “Mobilitie has sought access agred¢sn@nhundreds of jurisdictions. Of those, 343 have
taken more than six months to reach agreement@et343 jurisdictions, 75 have taken more than a
year, 11 have taken more than 18 months, and twe tagen more than two years.” (Sprint Comments at
p. 22) Sprint does not tell us how many were gram less than 6 months, nor the reason for alaysle
i.e., how many of these were the fault of Mobilitead the poor engineering that we and other local

13



The collective comments of local governmefitsyad commissions and state highway
officials,*” as well as technical expefisire clear: where there appear to be problemstith
speed of deployment of wireless facilities, they mnost often the result of some shortcoming of
an applicant that failed to file a complete apgl@maor in the alternative fails to acknowledge
and address the safety concerns raised by deplaywagtructure within the public rights-of-
way.*?

For instance, numerous parties commented that@sgtiae matter, Mobilitie has
submitted cookie cutter proposals for 100-120 fowters in the public rights-of-way, without

doing any meaningful field engineerifor making any significant effort to comply withage,

federal or local requirements. Mobilitie CEO Gdabara may have explained exactly why so

government commenters demonstrated was endemiolmliNg applications. For instance, as to any
pending applications in Montgomery County, the Ggign filing documents the 10 month struggle it has
engaged in with Mobilitie and its ever changindgfsiadevelop a complete application. In additian,
number of the applications submitted by MobiliteMontgomery County were for locations that were in
municipalities and not even subject to the Coupiyraval process.

® See e.g.Smart Communities Comments at p. 8 (“The Citiei® tioeir experience with incomplete or
otherwise deficient applications slowing down (ceyenting) deployment....These delays have impacted
the City's development and finalization of mastade agreements with providers for use of ROW and
City-owned poles for small cell/DAS installations.”

*" Virginia DOT Comments at p. Bee e.g.American Association of State Highway and Trankgimn
Officials, Comments of Maine at p. 15 and Commentslaryland at p. 21 (filed Mar. 21, 2017).

*® See e.g.Smart Communities Comments, Ex. 1, CTC Declaraitom 20. (Most delays in processing
an application are caused by incomplete applicatjon

9 An example of this devil may care attitude regagdhe safety issues of deploying in the publibisg

of way may be found in an interview with Gary Jah&EO of Mobilitie. Don Bishoeeing Wireless
Service as Essential Speaks to the Future of VEsdldrastructureAGL Magazine (March 2017) at p.

36 available at
http://cdn.coverstand.com/39675/389411/213ff655B868735aed1e62d36199b03bc91.3.pdf (“Jabara
Interview”).

% Comments of Michigan Road Commission (filed by BerS. Donohue) at p. 1 (filed Mar. 9, 2017)
(“Michigan Road Commission Comments'\Vhile Michigan’s local county road agencies anceash
recognize the importance of expanding wirelesasifucture, it is significant to note that nowhiere
Mobilitie’s pending Petition for a Declaratory Rugj is safety either mentioned or address®&eee.g.
Montgomery County Comments; Comments of Houston(filéd Mar. 8, 2017); New York Comments;
Comments of Edina, Minn. (City established a Makteense Agreement to meet needs for deployment).
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many Mobilitie applications looks the same, anceeggthe same deficiencies. “At Mobilitie,
we’'ve done a good job of industrializing the pracéd/e take 20 seconds to pop out a set of
drawings based on algorithms and form factdtsCommunity needs and safety considerations
are not typically found in algorithms and form farst

While Mobilitie may develop an application in 2@ceads, the impact of these “20
second applications” is extended hours of worlddoal government reviewers. Most often
these reviews result in the application being redras incomplete with a detailed incompletion
notice, and a shifting of significant costs, bofiportunity and real, not only to communities
such as Smart Communities and other local governommmenters? but also to other wireless
applicants. This latter cost shift is as a restithe time and resources that might otherwise be
available to process that applicant’s submissiangoeonsumed to address Mobilitie’s “20

second applications.”

[l THE WIRELESS INDUSTRY REQUESTS RELIEF THAT CANNOT B E
GRANTED BY THE COMMISSION OR IS ALREADY AVAILABLE | N
FEDERAL DISTRICT COURTS

Industry commenters repeat the errors of the Cosiarisn its Public Noticé® assuming
that Section 253 authorizes the Commission to &akien with respect to wireless facilities
siting, when Section 332(c)(7) is the sole avadabkchanism? Further, Section 253(c) does
not provide an independent means by which to régulee rates at which local governments

lease their property. And application of Secti@2()(7) (with the exception of Section

*1 Jabara Interview at p. 42.
*21d.
*% Public Notice.

> Smart Communities Comments at pp. 51-53; AT&T Canis at p. 6; Verizon Comments at pp. 19-
20; CTIA Comments at pp. 19-27.
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332(c)(7)(B)(iv)) is explicitly delegated excluslydo the federal courts by statute, foreclosing

some of the remedies sought by industry.

A. Section 253 Doesn’'t Apply to Wireless Siting and Siuld Not Be Addressed
in This Proceeding.

1. Section 253 Doesn’t Apply

As Smart Communities explained in its initial cormtseand other commenters affirm,
Section 332’s plain language makes clear it isothlg provision which applies to placement of
personal wireless facilities, as does the statiggislative history® None of the industry
commenters suggesting use of Section 253 makeesgay arguments overcoming the plain and
constrictive language of Section 332. In fact, £atknowledges that the Commission has
historically used Section 253 preemption authagitiy in particular factual circumstances.

As recently as last week, the D.C. Circuit warrteel Commission not to infer statutory
authority where there is none. In a case analogwotigs one, the Commission concluded, where
the statute required opt-out noticesumsolicitedfaxes but was silent about such notices on
solicitedfaxes, it was free to require opt-out noticesolicitedfaxes. The court stated:

The FCC ... suggest[s] that the agency may take t@onac. so long as Congress has not

prohibitedthe agency action in question. That theory hbackwards as a matter of

basic separation of powers and administrative lalwve FCC may only take action that

Congress has authorizéd.

In the present case, Section 332 is even more: cieaction 332(b)(7) is the means by

which Congress directed the Commission to addrasdess siting.

*> Smart Communities Comments at p. 52.

% Smart Communities Comments at p. 52, San Antonimi@ents at p. 11; San Francisco Comments at
p. 17.

> CTIA Comments at p. 20.
%% Bais Yaakov of Spring Valley v. FC2017 U.S. App. LEXIS 5589 (D.C. Cir. 2017) (citais omitted).
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As the D.C. Circuit observed, “the fact that themay believes its ... [r]ule is good
policy does not change the statute’s téxt.”

Crown Castle tries to claim application of Sect&%8 by arguing its network includes
within it fiber optic telecommunications subjectSection 253° There are two answers to that
claim: first, Crown Castle ignores that the Commisshas already found, in response to an
argument that DAS facilities include wired and wes components, that “[d]etermining
whether facilities are ‘personal wireless servimeilities’ subject to Section 332(c)(7) does not
rest on a provider’s characterization in anothentext; rather, the analysis turns simply on
whether they are facilities used to provide perbuiii@less services® The second answer is,
even were the Commission to reverse this rulind,tegat the wires as distinct from the wireless
installations and not part of the wireless fa@hti Crown Castle does not contend that its
placement of wires has been a source of contertamd the treatment of wireline facilities is
not the subject of this proceeding. Crown Castles the Commission’s rejection of a CTIA’s
request for preemption in the 2009 Declaratory myifias “suggest[ing]” a broad application of

Section 2537 but in that case the Commission explicitly made iiterpretation of whether and

*d.

% Crown Castle Comments at p. 25 (citinghe Matter of the Petition of the State of Misoia for A
Declaratory Ruling Regarding the Effect of Sec&%3 on an Agreement to Install Fiber Optic
Wholesale Transp. Capacity in State Freeway Right&fay Memorandum Opinion and Order, 14 FCC
Rcd. 21697 (1999).

®1n the Matter of Acceleration of Broadband Deplowtrigy Improving Wireless Facilities Siting
Policies Acceleration of Broadband Deployment: Engiag the Reach and Reducing the Cost of
Broadband Deployment by Improving Policies Regaydtublic Rights of Way and Wireless Facilities
Siting 2012 Biennial Review of Telecommunicatioegufations WT Docket 13-238, Report and Order,
etal., | 271 (Oct. 21, 2014).

®21n the Matter of Petition for Declaratory Ruling @arify Provisions of Section 332(c)(7)(B) to Eresu
Timely Siting Review and to Preempt Under SectshState and Local Ordinances that Classify All
Wireless Siting as Proposals as Requiring VarianBeslaratory Ruling, 24 FCC Rcd. 13994, 14020
(2009) (*2009 Declaratory Ruling”).

% Crown Castle Comments at pp. 25-26 (citing 2008l&atory Ruling at 167).
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how a matter involving a blanket variance ordinafacepersonal wireless service facility siting
would be treated under Section 332(c)(7) and/oti@®e53 of the Act.** Nor does a speech by

a Commissioner authorize agency action withoutistay authority?®

2. Even if Section 253 Did Apply, the Commission Néa&dClarify
California Payphones

Despite the clear legal barrier to application e€t¥n 253 in this proceeding,
commenters press their case for applying Secti@t@5vireless siting by manufacturing a
conflict among court interpretations of the sectma suggesting the Commission has the power
to resolve the conflict. In fact, there is no disg as the City and County of San Francisco
stated, “Both this Commission and the federal ®generally agree that the pertinent question
under section 253(a) is ‘whether the ordinance riadkginhibits or limits the ability of any
competitor or potential competitor to compete faiaand balanced legal and regulatory
environment.”® CTIA and Verizon cite approvingly to this standlaoriginating in the
Commission’sCalifornia Payphoneslecision’’ However, CTIA and Verizon attempt to create
ambiguity in this clear and well-accepted standar@rguing a diversity of interpretations of this
provision in case law. CTIA and Verizon claim thia¢ Eighth and Ninth Circuits have

incorrectly interpreted the Commission’s standard correctly claim the Commission has

%2009 Declaratory Ruling.

% Crown Castle Comments at pp. 25-26; CTIA Commanfs 20 (citing then-Commissioner Pai’s
speech claiming Section 253 applies to “wired aweless service”); more relevantly and recently, now
Chairman Pai has noted that “Going forward, the @@sion will strive to follow the law and exercise
only the authority that has been granted to usdyg@ess,” Statement of Chairman Ajit Pai On the
Latest D.C. Circuit Rebuke of FCC Overreach (Ma&&h2017), available at:
https://apps.fcc.gov/edocs_public/attachmatch/D@&1B6A1.pdf Here, Section 332(c)(7) makes clear
that no other provision of the Communications Aetl(ding Section 253) may be used to confine local
authority over wireless siting.

% San Francisco Comments at p. 15 (cifaB. Tel. Co. v. Municipality of Guayanilld50 F.3d 9, 15
(1st Cir. 2006);TCG New York, Inc. v. City of White Plajig®5 F.3d 67 (2d Cir. 2002) both of which
guoteCalifornia Payphone 12 FCC Rcd. 14191 (1997)Galifornia Payphon®.

" CTIA Comments at p. 22; Verizon Comments at p(citing California Payphoneat 14206, T 31).
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authority to overturn these cases pursuaiatl Cable & Telecomms. Ass'n v. Brand X Internet
Servs.545 U.S. 967 (2005F That case, however, found Commission authorityctovhere the
statute wasmbiguous The Eighth and Ninth Circuits decisions are Exy based on th@lain
languageof Section 253 where the Commission receive€hevrondeferencé® Moreover,
these interpretations are consistent W@#ilifornia Payphoneso there is no need to clarify
anything’®

Verizon suggests the First Circuit’s rulingRuierto Rico Tel. Cov. Guayanillasupports
its proposed standard that a local regulation haseffect of prohibiting” where it “(1)
significantly increases a carrier’s costs; or (Reowise meaningfully strains the ability of a
carrier to provide telecommunications servi€.t is not clear what this standard actually
means — and indeed, it is best read as confingtettacts of the casé. Applied more broadly,
as proposed by Verizon, it is unsustainable asranaraof law or policy. Not only, as outlined
below, does the Commission lack the authority tulae the rent or fees paid to compensate the
public for use of public land, but as explainedayadhe Commission also lacks authority to

overturn binding judicial precedent interpreting flain language of the statute. And even if

% CTIA Comments at p. 24 (citingevel 3 Communications, L.L.C. v. City of St. Lo4# F.3d 528 (8th
Cir. 2007);Sprint Telephony PCS, L.P. v. County of San Dié¢8 F.3d 571 (9th Cir. 2008)); Verizon
Comments at p. 13, fn. 34.

% evel 3 Communications, L.L.C. v. City of St. Lodi&7 F.3d 528, 532-33 (8th Cir. 2007) (“under a
plain reading of the statute”gprint Telephony PCS v. County of San Djégk3 F.3d 571, 578 (9th Cir.
2008) (“our conclusion rests on the unambiguousdeg 253(a).”).

" Sprint v. San Dieg®43 F.3dat 578 (“our interpretation is consistent with EF@C’s. SeeCalifornia
Payphone12 FCC Rcd. 14191, 14209 (holding that, to bemmed by § 253(a), a regulation “would
have to actually prohibit or effectively prohibitie provision of servicesgprint v. San Diegdb43 F.3d
at578 (“our conclusion rests on the unambiguousdeg 253(a) .... Were the statute ambiguous, we
would defer to the FCC und@hevron...”).

L \Verizon Comments at 1Pgerto Rico Tel. Co450 F.3d at 19 found that it constituted anctiie
prohibition because it would “negatively affectdtprovider’s] profitability;” give rise to “a sulzsttial
increase in costs for [the provider];” and “placsignificant burden on [the provider],” thereby
“strain[ing the provider’s] ability to provide telemmunications services.”).

2Seen. 85infra.
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these were not bars to action, it would make Ilgdase to upset the applecart and reinterpret
Section 253 after the vast majority of the fedg@rdiciary has adopted the Commission’s view in
California Payphoneswhich would only serve to cause delay througheutainty and litigation,

while presumably dampening investment in 5G netw6tk

B. Further Commission Interpretation of Section 332(cj7) Via Declaratory
Ruling is Not Permitted or Necessary; and In Any Cae this Proceeding is
Fatally Flawed.

1. Interpreting Section 332(c)(7) Must be Done Viadrudking
While CTIA encourages the Commission to adopt geaof additional declaratory
rulings pursuant to Section 332(c)(7and the Commission has acted in the past to adopt
particular guidance pursuant to declaratory rulimgder Section 332(c)(7), Section 332(c)(7)

explicitly directs parties dissatisfied under Sext832(c)(7) to commence an action in any court

" Not only is the Commission barred from adoptingiXtn’s proposal, but Verizon is incorrect in its
interpretation oP.R. Tel Cosupports a broad rule which would be met if a firlereased a carrier’s
costs.” This interpretation would be inconsisteith the Supreme Court’s interpretation of the Act’
language: the Court interpreted the word “impamtler the Communications Act to require more than a
showing of an increase in cos#sT&T v. lowa Utilities Board525 U.S. 366, 389-390 (1999); thus the
more-absolute term under the Act—effect of “prataitg’—would require a telecommunications
company complaining about a local requirement tmsimuch more than that the local requirement
increases its costs — even if doing so createdrairts on the company. Moreover, Verizon is wrdog
suggest a new test based solely on the fadesRn Tel Cobecause under the facts of that case, the court
accepted as given the untested assumption thatokeler would see an 86 percent decrease in profit
Such a unique factual scenario is inappropriat@afgeneralized test to replace the widely-accepted
California Payphonesest.

" CTIA Comments at pp. 33-37; Crown Castle Commants 31.
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of competent jurisdictio and only grants authority to the Commission fomsidering disputes
with regard to Radio Frequency (“RF”) emissidhs.

Even if the Commission believes it has authoritgemSection 332(c)(7), it should heed
the warning of the Fifth Circuit and call this pescling what it is: a rulemaking. When
reviewing the Commission’s adoption of shot cloaksler Section 332, the Fifth Circuit
guestioned the denomination of “declaratory rulingpcause it “harbor[ed] serious doubts as to
the propriety of the FCC'’s choice of proceduremdihg that the Commission should have
termed the proceeding a rulemaking rather tharckdeory ruling because it “ b[ore] all the

hallmarks of products of a rulemaking” by affectiitige rights of broad classes of unspecified

w7

individuals.”™* Reviewing in detail a number of D.C. Circuit casessidering the appropriate

use of rulemaking vs. declaratory rulings, thel=@tircuit stated:

these cases involved concrete and narrow quesiidas the
resolutions of which would have an immediate anemiainable
impact on specific factual scenarios. Here, by iastf the FCC
has provided guidance on the meaning of 8 332(®J#) and (v)
that is utterly divorced from any specific applioatof the statute.
The time frames’ effect with respect to any pattcudispute
arising under 8§ 332(c)(7)(B)(ii) will only becoméear after
adjudication of the dispute in a court of compefensdiction.
This is classic rulemakint (emphasis added)

> Contrary to the contention of Crown Castle andA{rown Castle Comments at fn 49; CTIA pp. 36-
37, 41), the Supreme Court’s ruling@ity of Arlingtondid not address whether the Commission has
authority to interpret Section 332(c)(7), and iaststands for the proposition that a court shotdahty
Chevrondeference to “an agency’s determination of its quvisdiction.” City of Arlington v. FCC133

S. Ct. 1863, 1867-68 (2013). The Supreme Courttegjea local government argument that interference
with local matters implicates whether the Commissieserved Chevron deference, not whether the
Commission has authority to issue local land usmpe.

47 U.S.C. § 332(c)(7)(B)(v).

" City of Arlington v. FCC668 F.3d 229, 242 (5th Cir. 2012) aff'd in pa3B1S. Ct. 1863 (2013)
(quotingYesler Terrace Cmty Council v. 51 Cisner®8 F.3d 442, 448 (9th Cir. 1994)).

B1d. at 243 (citations omitted).
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The Fifth Circuit ultimately found that because emmission followed the procedural
requirements of notice and comment rulemaking aatgrocess was subject to judicial review
pursuant to the Administrative Procedure Act, iswarmless errdf. Nonetheless, it is
inappropriate for the Commission to continue opegatinder a fiction that it is issuing a
declaratory ruling when, in fact, it is conductmgulemaking and a federal court has made that
clear to the agency. Further, while the Fifth Gitdound the Commission’s actions were
harmless error in previous proceedings, there iguawantee other circuits will concur. Here,
where we do not have a clear indication as to wiias the Commission is considering — and
where there are dozens of suggestions — the fadurckentify rules in advance is not harmless

error, particularly when combined with the othengedural errors identified.

2. No Further Interpretation of Section 332(c)(7)’soRrbition Standard is
Necessary.

Commenters and the Commission agree that mostschave come to a common
interpretation of Section 332(c)(7): “[c]ourts gesilty agree that a carrier may establish that a
land-use authority’s denial of its siting applicati‘prohibits or has the effect of prohibiting’ the
provision of service by showing that it has a digant gap in service coverage in the area and a
lack of feasible alternative locations for sitiregilities.”®® According to the Commission and
industry commenters, the courts have not necegshaveloped consensus “about the showings
needed to satisfy this standafd."The application of a legal standard to facthésprecise

scenario where case-by-case decision-making isregg-not general standards or prescriptive

Id.
8 Public Notice at p. 10; Verizon Comments at p. 21.
81

Id.
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national rules. Localized zoning decisions andt tieal-world impacts on provider offerings are
well-suited to district court proceedings to asa@rfacts and apply relevant legal standards.
Verizon argues that the federal courts have inctigrénterpreted Section 332’s effective
prohibition section by requiring the provision te fmet only if there is a “significant gap” in
wireless service, stating that a gap is no longerstandard, instead it is a gap in an ever-
increasing quality level of servié. The Commission has already addressed the courts’
interpretations of this standard, ensuring thatcthats which address this issue promote

competition®®

3. This Proceeding Is Not Being Conducted In Accordanith Rules
Governing Declaratory Rulings, and It is DoubtfubMlitie Can Pursue a
Declaratory Ruling

In addition to the obligations established by tler@unications A&f and the
Administrative Procedures ACtthat an applicant bears the burden of proof incegeding, a
standard we have demonstrated in our initial Contenand above has not been met, in the
instant matter. Mobilitie, as petition&rhas also failed to comply with the Commission’gsu
on service.

Note 1 to Section 1.1206(a) of the Commission’seRukads in full:

8 Verizon Comments at pp. 21-22.
8 2009 Declaratory Ruling.

8 See e.g47 USC §309 “...The burden of proceeding with theoduction of evidence and the burden of
proof shall be upon the applicant....”

% See5 USC § 556 (d)."Except as otherwise provided tatue,the proponent of a rule or order has
the burden of proof.” (emphasis added) What the Petitioner and ingliestek in the instant matter is
equivalent to a request for summary judgment uRilee 56 of the Federal Rules of Civil Procedure.
While the Commission is not a Court, and Congresdenctlear that it was not to serve as a Court for
Section 332 or 253 matters, it should at leastimera of the standards that the proper entity revigw
this matter would apply and that is “...that theradgsgenuine dispute as to any material fact and the
movant is entitled to judgement as a matter of1lalRAP 856(a).

% Promoting Broadband for All Americans by ProhibifiExcessive Charges for Access to Public Rights
of Way WT 16-421, Petition for Declaratory Ruling (filétbv. 15, 2016).
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In the case of petitions for declaratory rulingtteeek Commission
preemption of state or local regulatory authority @etitions for
relief under 47 U.S.C. 332(c)(7)(B)(v), the petitgr must serve
the original petition on any state or local goveemt) the actions
of which are specifically cited as a basis for esjing preemption.
Service should be made on those bodies withinttite sr local
governments that are legally authorized to acoepice of legal
documents in a civil context. Such pleadings tihatret served
will be dismissed without consideration as a defegbleading and
treated as a violation of the ex parte rules urtlessCommission
determines that the matter should be entertaineddking it part
of the record under Sec. 1.1212(d) and the paatieso informed.

The Public Notic&” incorporated Mobilitie’s petition by reference aexplicitly
incorporated some of the petition’s allegationshesbasis for action. Neither Mobilitie nor
the Commission followed Commission rules requirgagvice of the original petition on any
state or local government, the actions of whichsgrecifically cited as a basis for requesting
preemption. The Commission should dismiss withmtsideration Mobilitie’s petition and
withdraw the tainted Notice as both are defective.

Note 1 to Section 1.1206(a) provides for a curéhgyCommission of notifying
maligned parties of the allegations against thedeusec. 1.1212(d). Neither the
Commission, nor Mobilitie, effected such a cura.fdct, the Commission denied a local
government requéeStfor additional time to alert maligned communitasd seek their input.

Should the Commission choose not to dismiss tlesgeding due to the violations of
Note 1 to Section 1.1206(a), the Commission shoelkrtheless delay these proceedings

until each of the maligned communities has beentifled and served. If the Commission is

to remain true to its mission of making data dridatisions, it is imperative that it have both

87 public Notice.

% Order Denying Extension to File Comments, WT 16;4# § 3 (Mar. 29, 2017) (“We also are not
persuaded by the Petitioners’ claim that the em#teof non-specific allegations in the record alzmme
local governments’ conduct that do not identify émtities that allegedly engaged in such conduat is
sufficient ground for granting an extension of tifoereply comments.”).
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sides of every stor¥? The failure of Mobilitie and other industry comnters to name, let
alone serve, local maligned state and local govemmalso leaves any Commission action
subject to a claim of being arbitrary and caprisid@cause the inevitable result is the failure
to develop a full record, particularly as many loé items it seeks to address are outside of
the authority Congress has delegated to the Cornioni€y

The Supreme Court iBowman Transp., Inc. v. Ark.-Best Freight Sys.,’In¢quoting
Motor Vehicle Mfrs. Ass’'n v. State Farm Mut. Audtes. Co.,463 U.S. 29, 43, 103 S. Ct. 2856,
77 L. Ed. 2d 443 (1983)) was clear in its standé¥de will uphold the regulations if the FCC
has ‘examine[d] the relevant data and articulata[datisfactory explanation for its action
including a rational connection between the fagtsfl and the choice made.” Agency action is
arbitrary and capricious only if the agency: hdgdeon factors which Congress has not
intended it to consider, entirely failed to consida important aspect of the problem, offered an
explanation for its decision that runs countet ¢vidence before the agency, or is so
implausible that it could not be ascribed to aedlé#hce in view or the product of agency

expertise.*

% For instance, while Mobilitie complains about gslan a Maryland locality, we learn from the
Comments of Montgomery County that is has spemhdfths assisting Mobilitie file a single complete
application due to staff changeover and the instibal weaknesses of the Mobilitie siting practidehe
Mobilitie allegation is the abstract might appeariradicatable offense, however, when seen in laght
Montgomery County’s detailed facts, one must qoestine credibility of the allegations. When furthe
seen in light of similar stories the nation overe®ecomes convinced that Montgomery County’s
account is the more accurate portrayal of the facts

® The Petition seeks, and the Notice invites, comsen the federal preemption of state and local

regulatory authority by establishing federal capgermit costs, rents and timelines for action omizg
applications and “deeming” these applications graiit the federal timetables are not met. The vast
mayjority of these issues have been assigned byrésstp the federal judiciary, not the Commission.

% Bowman Transp., Inc. v. Ark.-Best Freight Sys.., it9 U.S. 281, 286 (1974).
2 Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auts.,, 463 U.S. 29, 43 (1983).
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In the instant proceeding, should the Commissidmaainserved allegations against
state and local governments without giving themcectnd an opportunity to respond, it will fail
to meet the Court’s test to have “examine[d] tHevant data and articulate[d] a satisfactory
explanation for its action including a rational ceetion between the facts found and the
choice made®

Moreover, recent representations by Mobilitie todbcommunities suggest that
Mobilitie is not even in a position to assert righinder either Section 253 or 332(c)(7).
Smart Communities’ member, the City of Laurel, Mand, recently asked Mobilitie,
(operating as Technology MD Network Company), isp@nse to a request to put large
towers in the public rights-of-way to address wieethnd when it would move forward with
the filings required under the Nationwide ProgrartimAgreements. Mobilitie’s response
suggested that it was seeking approval for placémetowers, but will the treat the addition
of wireless facilities as a “collocation” to an sting facility — meaning, apparently, that
Mobilitie is seeking the right to build a structut&orced from the provision of any service
or facility that would be governed by federal la¥t.can claim no rights under Section

332(c)(7) or Section 253, much less a right to @extbry relief if this is the case.

C. The Commission Should Reject Specific Proposed Staards Under Section
332(c)(7).

1. The Commission Cannot Adopt a Deemed Granted 8oluti

CTIA, Verizon and Crown Castle support Commissidagion of a “deemed granted”
remedy for applications not already covered by i8r@409(a* CTIA argues that the

Commission has authority for such an action bygito the Commission’s general rulemaking

93
Id.
% CTIA Comments at pp. 39-43; Verizon Comments atA326; Crown Castle Comments at pp. 35-37.
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authority? and claims particular authority under Section BJ8(but does not begin to address
the fact that the Commission has no authoritysaedocal land use permits, safety inspections,
or other necessary local approvals. Congress dutdsane the “ability to commandeer local
regulatory bodies for federal purposés.”

Nor does the industry recognize the difference betwthe statutory language in Section
6409 and Section 332(c)(7). Section 332 is veffeidint from Section 6409 and, as described
below, the Fifth Circuit irCity of Arlingtonexplicitly found that the shot clock provisions
adopted by the Commission were a presumption anbetused in fact-finding by the courts, to
whom enforcement of Section 332(c)(7) is confiffedrurther, Section 6409 contains very
different statutory language from Section 332(cH@l is limited to a much smaller set of
guestions. Specifically Section 6409(a) stateStae or local government may not deny, and
shall approve, any eligible facilities request” B#ction 332(c)(7) does not contain the phrase
“shall approve.?® Thus, Section 6409 is very different from Sect®2(c)(7) and the rules

implementing Section 6409 cannot be imported irgoti®n 332(c)(7). The Commission itself

% CTIA Comments at p. 40, fn 90.

% CTIA Comments at p. 41, fn 91. Section 706(b)sdeet address mandates against local governments
in any form.

9 Cablevision, Inc. v. Public Improvement Compt84 F.3d 88, 105 (1st Cir. 1999) (citiRgntz v.
United States521 U.S. 898, 934, 138 L. Ed. 2d 914, 117 S2885 (1997) (“The Federal Government
may [not] issue directives requiring the Stateaddress particular problems . . . it); at 961 (Stevens,
J., dissenting) (agreeing that the notion of “coapee federalism” does not include a direct “maeda
state legislatures to enact new rulegd);at 975 (Souter, J., dissenting) (agreeing withnilagority that
“Congress may not require a state legislature &ztes regulatory scheme”)). As noted ab®ugranote
75, City of Arlingtondetermined the extent Ghevrondeference and did not directly address the
Commission’s authority to override the Tenth Amemdirrights of states and localities no matter the
dicta to the contrary. CTIA Comments at p. 41.

% See infra
% Cf. 47 U.S.C. §1455(ajith 47 U.S.C. § 332(c)(7).
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found a “deemed granted” remedy would not be apmatgpbecause of Congressional intent and
the importance of a fact-based analysis regardiygparticular challenge:

This provision indicate€ongressional intent that courts should
have the responsibility to fashion appropriate capecific
remedies.... [T]he case law does not establish that amctjon
granting the application is always or presumpti\agbpropriate
when a “failure to act” occurs. To the contrarythose cases
where courts have issued such injunctions uponniind failure to
act within a reasonable time, they have done sp aitegr
examining all the facts in the case. While we aghe¢ injunctions
granting applications may be appropriate in marsgsathe
proposals in personal wireless service facilitingitapplications
and the surrounding circumstances can vary grdaiytherefore
important for courts to consider the specific famftendividual
applications and adopt remedies based on those'fict

While in considering Section 6409, the Fourth Qirdid not agree that the shot clock
violated the Tenth Amendment rights of states thatFourth Circuit did not consider the role of
the federal courts in the Section 332 schéth&The general principle is ‘that Congress cannot

compel the States to enact or enforce a federalatayy program.™®?

“The doctrine explicitly
does not affect ‘the power of federal courts toeorstate officials to comply with federal law’
because ‘the Constitution plainly confers this attly on the federal courts*®® Congress
delegated to the courts the right to enforce Se@=R®, thus ensuring that the appropriate branch
of government would be in the position to dire@ grant of a particular local land use permit.

Verizon is incorrect that the deemed granted rentieeyCommission adopted pursuant to

Section 621 is relevant? In that instance, the Commission adopted aniintdeemed granted

192009 Declaratory Ruling at 139 (emphasis added).
191 Montgomery County v. FG®11 F.3d 121, 129 (4th Cir. 2015).

192 Dakota, Minn. & R.R. Corp. v. South Dako862 F.3d 512, 518 (8th Cir. 2004) (quotPiintz, 521
U.S. at 935, reaffirminflew York 505 U.S. at 161).

1% d., quotingNew York v. U.S505 U.S. 144, 179 (emphasis in the original).

1% \/erizon Comments at p. 25.
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order until the local franchising authority issueétanchise®® An interim deemed granted
remedy is a vastly different remedy from a permaif@m of relief. Further, the reviewing
court did not consider whether the interim deemehigd remedy improperly violated local and

state governments’ Tenth Amendment rigiis.

2. The Commission Should Not Adopt Shot Clocks for DAS

The Commission should not adopt new shot clock®fS facilities or small cells
generally, or a different standard for acting uppplications. As Smart Communities showed
in their initial filing, and as shown in the “Defiions of Small Cells, and the Review of Small
Cell Applications, Supplemental Repaft’by Andrew Afflerbach of CTC Technology and
Energy included with this reply, there is no sotatual basis for doing so, and given the
number of applications that are being filed in baitis wise to maintain a regime under which
both parties have an incentive to work togethegstiablish practical timelines for actions on
proposed installations that may present partiastares. As the Fifth Circuit found @ity of
Arlington, that existing shot clocks operate merely as bugsting-bubble” theory of
presumption, under the Federal Rules of Evidenagrevtihe only effect of a presumption is to
shift the burden of producing evidence with regarthe presumed fact. If the party against
whom the presumption operates produces evidendieoymg the presumed fact, the

presumptiorsimply disappears...”*°® This not only avoids constitutional problems ésglies

195 Alliance for Cmty. Media v. FCG29 F.3d 763 (6th Cir. 2008).
1%, at 778-780.
197 CTC Reply Report, Exhibit 2.

1% City of Arlington v. FCC668 F.3d 229, 258 (5th Cir. 2012) affd in paBB1S. Ct. 1863 (2013)
(emphasis added) (“The time frames do provide tDE'E guidance on what periods of time will
generally be ‘reasonable’ under the statute ... hag might prove dispositive in the rare case inchla
state or local government submits no evidence stipgadhe reasonableness of its actions. But in a
contested case, courts must still determine whékigestate or local government acted reasonablgrund
the circumstances surrounding the applicationsateis).
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of statutory interpretation, it results in bothesdsiewing the burdens presented by applications
realistically. This limited approval of shot clacky the courts shows, as explained above, that a
more extreme version of a shot clock with a “deeigw@hted” component would not be

appropriate or lawful for Section 33%

V. THE COMMISSION CANNOT AND SHOULD NOT DECLARE PUBLIC
RIGHT-OF-WAY ACCESS MUST BE BASED ON INCREMENTAL CO STS OR
ANY OTHER COST MEASURE.

A. The Commission Does Not Have Authority to Regulatelnder Section 253.

1. If the Commission Attempts to Apply Section 258iteless Siting, It
Must Recognize That Section 253(c) Is a Savingss€lar Safe Harbor,
and Not An Authorization to Regulate.

As discussed above in Section IlI.A, Section 258sdeot apply to wireless siting. If the
Commission nonetheless attempts to apply Secti@i@BAS, then the Commission must
follow the plain language in Section 253(c), whinbkes clear it is a savings clause or safe
harbor, working in conjunction with Section 253(@)protect the rights of local governments to
manage and charge compensation for use of puglitsrof-way™° Comments make clear
federal courts almost uniformly find Section 253(z)e a savings clause or safe harbor which
permits state or local governments to adopt rdias might otherwise be considered inconsistent

with Section 253(a)** The Commission is not free to overturn this esipbtatutory directive to

199 Notably, the current leading federal legislativegmsal to address these issues, the Mobile Now Act
adopts a 270 day deadline for federal approvabofraunications facility installations. Making
Opportunities for Broadband Investment and Limitibxgessive and Needless Obstacles to Wireless Act
(S.19, 115th Cong., 86(b)(5)(a) (2017)) availalle a
https://lwww.commerce.senate.gov/public/_cache/fiek39eec-a303-47bf-88f8-
6abe64325ch1/B30EFOFCB7D36BB155D45356D42F5F 7E. matuilv-text.pdf (the “Mobile Now

Act”).

10 5ection 111.B

1 san Antonio Comments at pp. 27-28; San Francismor@ents at pp. 15-16evel 3 v. St. Louigt77
F.3d 528, 53%8th Cir. 2007) (finding that because 253(c) begifth “nothing in this section,” it is not
“self-sustaining” 253(a) is a general rule of predion and 253(c) creates a safe harbor) (ciNdg

30



regulate public right-of-way compensation. CTIAl&ation to Senator Gorton’s statements in

the legislative history is unavailing?

2. Market Value is “Fair and Reasonable”

If the Commission were to find Section 253(c) raleivto the placement of wireless
facilities, Smart Communities’ initial comments neadear that sound policy dictates
compensation for use of a public right-of-way skio@flect market value because it will
promote competitive and economically efficient n§scarce resourcé$® Industry commenters
do not refute these economically and factually scanguments. Instead, CTIA, Verizon, Sprint,
and Crown Castle attempt to use Section 253 whel@es not apply and argue that the
Commission should interpret Section 253 to limidlities to cost-based compensatibh As
Smart Communities explained in our initial commetusalities’ charges for the use of public

rights-of-way can be divided into two categori€ly: fees which generally are limited by state or

Payphone299 F.3d at 240 (3d Cir. 200Bellsouth v. Palm Beac¢l252 F.3d 1169,1188 (11th Cir. 2001)
(“it is clear that subsections (b) and (c) wereeatitb the statute to preserve, rather than to,|state and
local government authority”)fCG New York, Inc. v. City of White Plaid®5 F.3d 67, 77 (2d Cir. 2002)
(8 253(c) is a savings clause)). While the Sixittt@t found inTCG Detroit v. Detroit206 F.3d 618,

624 (6th Cir. 2000) that 253(c) creates a privagletrof action, it focused more on whether reliefilcl be
found in federal court. The Sixth Circuit has doectly addressed the contrary findings in othesuits.

12 35ee CTIA Comments at 19. Senator Gorton was glete that the Commission had no role, and that
challenges would be heard on a case-by-case bddisre is no preemption, even if my second-degree
amendment is adopted, Mr. President, for subse@tiowhich is entitled, “Local Government

Authority,” and which is the subsection which prees to local governments control over their public
rights of way.” 141 Cong. Rec. S 8206, 8212 (dady June 13, 1995). At least one court has cuefir
this interpretation.Qwest Communs. Corp. v. Maryland-National CapitatkP& Planning Comm’n

2010 U.S. Dist. LEXIS 47009 at 20 (D. Md. 2010)r{&®r Gorton’s comments show that the exclusion
of subsection (c) was intended to restrict the ppeve authority of the FCC, not to create a right
telecommunications providers to sue for damagesgmusubsection (c)).

3 Smart Communities Comments at pp. 37-40; See Exdjihttached, the Reply Declaration of Kevin
E. Cabhill, PhD, Regarding the Accenture Reportt@edEconomics of Local Government Right of Way
Fees, p. 3 (“ECONorthwest Reply Report”).

14 v/erizon Comments at pp. 14-17.
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local law to cost-based administrative fees forcpssing and (2) rent, which is determined by
market valué®

Initial comments demonstrate that not only is mardue reasonable, it is often legally
required by state constitutions or by federal ratjoih for the just treatment of taxpayers. For
example, as the Virginia Department of Transpartaéxplains it has “spent many millions of
dollars acquiring ROW throughout the Commonweadthtl because majority of these
acquisitions were made using federal funds, VDOBtroomply with federal rules, including a
USDOT regulation that requires that all propertgiasts obtained with funding under Title 23,
the use or disposal of such interests must becfmrént fair market value**® Further, as
articulated in our initial comments, many statestibations include “gift clauses” which prohibit
a locality from subsidizing a private entity as aywto protect taxpayer funds. The
Commission has no authority to require state oerfgldaxpayers to subsidize the business plans
of wireless companies.

Crown Castle acknowledges localities have propyetantrol over their property in
some cases, but argues that the public rights-gfasa public goods held in public trust and are
not the same as leasing, for example, the roofsshaol'*® Crown Castle cites no authority for

the proposition that public rights-of-way are hglgublic trust for its private use without full

compensation (it would be an odd trust indeedtilnated trust property over to third parties

> Smart Communities Comments at p. 59.
118yA DOT Comments at pp. 3-4 (citing 23 C.F.R. §A0®&(e)); AASHTO Comments at p. 2.

7 Smart Communities Comments at p §8e alsdrederick Ellrod Il & Nicholas P. Miller, 26 Settat
Univ. L.Rev. 475, 490 (2003); Richard Briffault, @ bisfavored Constitution: State Fiscal Limits and
State Constitutional Law, 34 Rutgers L. J. 907 @Q0State constitutions limit the purposes for @i
states and localities can spend or lend their fundBhese provisions may be said to constitutioesdiz
norm of taxpayer protection.”)

118 Crown Castle Comments at pp. 26-27.
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without compensation, or worse, for amounts thamatoeven fully recover costs); or that
suggests a local government, when acting as “elsted providing access to a private party, is
not acting in a proprietary capacity. And theec&own Castle does cite, while discussing the
roof of a school, is not limited to such propenyaxplicitly holds, “the Telecommunications
Act does not preempt nonregulatory decisions otallgovernmental entity or instrumentality
acting in its proprietary capacity®

CTIA and Verizon attempt to rely on a Black’s Lavictibnary definition of
compensation to conclude that “compensation” istéichto recover injury or costs, although
Verizon appropriately acknowledges that compensatiso means “remuneration in return for
services rendered® In this instance services rendered are no diftérem a property owner
leasing land or building space, and Section 258¢es not use the term “cost.” Importing the
term “cost” into the Commission’s interpretationtbé statute is without statutory foundation —
at least if by “cost” one uses the term (as indudtres) to mean out-of-pocket costs.

CTIA relies on a variety of cases which interphet Section 253(c) savings clause to
cost-based compensatitit. In many cases, the limitation is actually a fiorcof state law
limits on local authority, not a federal law lintian. Even if Section 253(c) were applicable to

wireless facilities, Smart Communities showed in iottial comments that the legislative history

19 35print Spectrum L.P. v. Mill283 F.3d 404, 421 (2d Cir. 2002). In fact, thees the Second Circuit
relies on this ruling are labor law cases. Itigtthat the court notes that this case constittgdgle

high school roof, but the court used the followiasts, both of which point toward affirmation of sho

local ordinances which seek rent for use of putl@perty because in most cases a locality will digtng

as a landlord seeking to maximize value and woatde making policy through compensation schemes:
“(2) whether ‘the challenged action essentiallyedf the entity’s own interest in its efficient
procurement of needed goods and services, as mneeasyicomparison with the typical behavior of
private parties in similar circumstances,” andw®gther ‘the narrow scope of the challenged action
defeats an inference that its primary goal wastmerage a general policy rather than addresscfispe
proprietary problem’).”

120\/erizon Comments at p. 15; CTIA Comments at pf2%6.
21|d. at pp. 28-33.
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demonstrates Congressional intent not to governaties which localities charge, only the
fairness of the charge among competitéfsnd several lines of cases clearly hold that
municipalities have the authority to charge réntCTIA relies extensively oBell Atlantic v.
Prince George’s Counfyput that decision is no longer good I[&4. Further, just because cost-
based fees have been found to be reasonable incathiexts, it does not follow thahly cost-
based fees are reasonable under Section 253(&)s demonstrated above, localities are often
required to obtain fair market value for public peoty. Sprint seems to say that local taxpayers
should subsidize a private, competitive servicdwilow-market access to the physical
property needed for those busines$és.

CTIA, Crown Castle, and Verizon further argue ttiet Commission should
proscriptively invalidate fees that are based per@entage of a provider’s reveridé.This
request is not grounded in the rulings of most tsocwnsidering the issue, many of which have
upheld percentage-based fees, and have propelgdaanstead to see whether the fees violate

253(a)'?®

122 Id
122 Smart Communities Comments at pp. 60-61.

24P R. Tel. Co. v. Municipality of Guayanilla83 F. Supp. 2d 534 (Dist. of Puerto Rico2008? (t
holding inBell Atlantic-Maryland, Inc. v. Prince George's Gy, Maryland, 49 F. Supp. 2d 805
(1999)with regard to the appropriate level of compensatinder Section 253(c) is no longer good law
because it has been vacateff)d 450 F.3d 9 (1st Cir. 2006).

125 See Verizon Comments at p. 15, fn 38.
126 Sprint Comments at p. 34.

2T CTIA Comments at p. 32; Crown Castle Comments 8pVerizon Comments at pp. 16-17See
e.g.,Comments of the Texas Municipal League at pp. fle&i(March 8, 2017).

128p R. Tel. Co. v. Municipality of Guayanilld50 F.3d 9, 35 (1st Cir. 2006) (most courts hastefound
gross revenue fees or other non-cost based fédesger se invalid under § 253(c)) (citiQgvest Comms.
Inc. v. City of Berkeley433 F.3d 1253, 1257 (9th Cir. 2008;G Detroit v City of Dearbor206 F.3d
618, 624-25 (6th Cir. 2000 ity of Santa Fe380 F.3d at 1273,CG N.Y., Inc. v. Shite Plain305 F.3d
67, 77-78 (2nd Cir. 2002)) (quotations omittedheTequest is not only based on a misreading of the
law, it fails to recognize that a gross revenuesetidee may often be an appropriate way to obtain
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Beyond arguing against percentage-based fees,t @pdnverizon seek to have the
Commission develop a comprehensive set of rulesemawg every aspect of what could
constitute cost?® This extensive list demonstrates the complexitgny Commission decision
to start down the road of limiting localities tostdbased compensation as Smart Communities
warned in its initial comments® And while Sprint argues that obtaining the fidlue of local
government property is shortsight€dthe taxpayers who paid for the land might not eagneen
if it is within the local government’s power to effbelow-market rates.

Verizon argues that the phrase “fair and reasohabiEmbiguous and the Commission
should receiv&hevrondeference to interpret’it? But, as we showed in our initial comments,
the term defines a range of possible rates, ardkbgition permits a rate that reflects the market
value of property — what a willing buyer will payalling seller. Section 253(c) does not
authorize the Commission to set rates, or requieead a particular mechanism for calculating
rates, as requested by the industry. Setting &pkat formula would not only be unlawful, it
would be unwise, as state constitutions and o#aerll agencies have interpreted their own
statutes to determine what kind of compensatiomilshioe obtained by local governments for
their public rights-of-way. The Commission shoaotat (and in the case of federally-funded
public rights-of-way, cannot) ignore the widespreadsensus about the appropriate disposition

of public property:®

compensation for the value of property used — armbmmonly used in competitive markets to that end.
See, e.gSmart Communities Comments, Declaration of ECONwaett, Ex. 2 at 133.

129 Sprint Comments at pp. 36-41; Verizon Commentspatl6-17.
% Smart Communities Comments at p. 40.

31 Sprint Comments at p. 34.

132 \/erizon Comments at p. 15.

¥ \When two agencies have jurisdicti@hevrondeference is, at best, uncertain. See generabigdiiLL.
Weaver, Deference to Regulatory InterpretationsriAgency Conflicts, 43 Ala. L. Rev. 35 (1991)

35



3. Local Governments Do Not Possess a “Monopoly” Qvand Suitable
for Wireless Facilities

Providers seek to argue two sides of the same &tinhe same time they explain that
small cell wireless facilities are small, unobtmgsand easy to place in a variety of situations,
they also argue that local governments have a nwyom land suitable for these faciliti&¥.
Even in the case of relatively large, facilitiegposed by Mobilitie and others, it is simply not
true that local governments hold a monopoly overgbtential locations for towers and other
facilities. In just two examples, billboards andddcast towers exist all over the United States
and these are often located outside public rightsay. The small size of some DAS facilities
make these the perfect choice for siting on prilate. Indeed, that is where the industry
originated, with in-building DAS installations. Riders may complaint about the difficulty or
alleged delays in dealing with local government,rimthing stops these providers from using

private property for their facilities>°

V. INDUSTRY COMMENTERS FAIL TO ADDRESS THE CHALLENGES OF
SITING WIRELESS FACILITIES IN THE PUBLIC RIGHTS-OF- WAY

The public must always be considered first andnfmst when placing objects in the road
right-of-way; especially large monopoles. In aduhtithe transfer of costs to road agencies by
limiting how road agencies are able to recoup dostenanaging the public right-of-way and for
reviewing and issuing permits would stretch roaddais that are already spread ultra-thin.

Subsidizing any industry, especially those affdchivith for-profit unregulated services, is

3% Sprint Comments at p. 33.

¥ The Smart Communities fully addresses monopolyrslan the expert reports attached to their initial
comments. The industry submits no factual or ted2conomic arguments that support classificadfon
public rights of way as “monopolies” where wireldasilities are concerned.
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simply not a viable option to agencies across thie slike the Ottawa County Road
Commission-

The concerns of the Ottawa County Road Commissiemehoed in the numerous
comments of state and local highway authorities liaze filed in this dockét’ The number
and quality of these filings is perhaps the begtence of the safety concerns these entities have
with regard to the deployment of infrastructurehiitthe public rights-of-way.

The concerns of these highway professionals andrigaeering and planning
community that serve them stands in stark contvlsn juxtaposed to silence of the industry
comments and Notice, which fail to even raise fisee of safety when discussing the
deployment of infrastructure within the public igfof-way. It is perhaps the failure of the
Bureau and the industry to realize just how sertbase issues are that resulted in the
unprecedented participation of the road communitihis docket.

As part of its comments, Smart Communities engdyjedi Engineering, LLC to review
for the Commission the numerous safety issuestiat be addressed before allowing the
placement of any new structure in the public righftsvay, whether categorized as a small cell
or not, as such a deployment can raise significssoes for roadway engineering, safety, and
coordination with other utilitie§®® These same points are raised in the numerongdibf

highway communit}?® and strongly agrees with the numerous state arad departments of

1% Ottawa Comments at p. 1.

137 See e.g.Comments of Kansas DOT (filed Mar. 3, 2017); VD Comments; Comments of lllinois
Department of Transportation (filed Mar. 22, 201Anerican Association of State Highway and
Transportation Officials (filed Mar. 21, 2017) inding supportive statements from the state Depatsne
of Transportation of Georgia, Maine, Maryland, Mgdm, Missouri, New Mexico, North Dakota,
Oregon, South Dakota, Texas, Utah, Vermont (collebt “Highway Community Filings”).

138 SeeSmart Cities Comments at pp. 150- 192, Ex. 4, ifDeclaration.

139 seeHighway Community filings supra at note 136.
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transportation that counsel that the “..Federal @amcations Commission ...[should] ... make
no changes to FCC rules that would diminish the aflthe local county road agency when it
comes to implementation and expansion of the lar&less infrastructure network. County
road agencies are concerned first and foremostasndtatutorily charged with, the safety of the
motoring public. While Michigan’s local county roadencies recognize the importance of
expanding wireless infrastructure, it is significemnote that nowhere in Mobilitie’s pending
Petition for a Declaratory Ruling is safety eitheentioned or addressetf

But it is not just local road agencies that couagginst preemption: “[I]ndividual states
should be permitted to develop their own statutorg regulatory approaches designed to
address the individual needs and circumstancdseqgfarticular state, and to protect the safety of
the users of the roadways adjacent to the rightsayf, as the Commonwealth of Virginia ...has
done.™ For instance, the Virginia Department of Transgiion explained: “There has been no
demonstration of a nation-wide problem that wagantone size fits all” solution as Mobilitie,
LLC requests in its Petition for Declaratory Rulitig?

Indeed, the Notice and industry commenters igneeeohgoing and unavoidable risks to
public safety that placement of new structurehi@gublic rights-of-way generate. They further
fail to address the financial and operational imgach new facilities have, including:

* Long-term stresses on the roadbed,
* Drainage interference,

* Enhanced expenses for maintenance or expansiomeafoadway, or

140 Ottawa Comments at p. 1.

“IVirginia DOT Comments at p. 1.

“2|d. See also, Exhibit Il of Virginia DOT’s filing whitprovides diagrams of selected utility pole

collisions and their impact.
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« Improve other utilities*®

Expert testimony in the record documents eachesfattoncerri§’ and the Commission
cannot move forward in this proceeding until eaak been addressed. Long term harm to
roadbeds, and hazards will predictably result liolnis of dollars of loss to the economy,
including in small communitie¥® And, these costs do not even include the polesuits to
adjoining properties and property owners, or othernalities that may be associated with the
placement of wireless faciliti¢®

Commissioner Michael O'Rielly testified before tHeS. Senate Committee on
Commerce, Science and Transportation that a majecove of the new Commission leadership
was to “...conduct sound cost-benefit analyses asopdéine Commission’s consideration of new
regulations....**” Commissioner O'Rielly explained that “[tJoo oftender the prior
Commission leadership, sufficient work was not da@gtainly prior to votes by
Commissioners, to calculate the particular cosaslew burdens or obligations would impose
on regulated entities... [relying on] vague or illapbenefits of these new regulatory

burdens.**8

"%SeeSmart Communities Comments, Ex. 4, Puuri’s Detitamaegarding the impacts of placement of
wireless structures in the public rights-of-weyee als®mart Communities Comments, BxCTC
Declaration. Comments of Maryland State Highway Adstration (incorporated as part of AASHTO
Comments) at p. 17 (“Use fees ...[must reflect]... s costs associated with the management of ROW
access, impact to infrastructure, and maintenapce.”

144 Id

4% Smart Communities Comments, Ex. 3, Report anddbatibn of David E Burgoyne at pp. 8-10;
Smart Communities Comments, Ex. 4, Puuri Declamadiop. 3.

148 1d. Smart Communities Comments, Ex. 2, Declaration@®BElorthwest.

4" Testimony of Commissioner Michael O'Rielly befdhe Senate Commerce Committee (Mar. 8, 2017)
at p. 1, available dtttp://transition.fcc.gov/Daily Releases/Daily Buess/2017/db0308/DOC-
343816A1.pdf See alspRemarks Of FCC Chairman Ajit Pai At The Hudsonitai, The Importance

Of Economic Analysis At The FCC, Washington, Daajlable at
https://www.fcc.gov/document/chairman-pai-econoamedysis-communications-policy

148 Id
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While Smart Communities’ filings and expert reppesd the filings of other
commenters, have highlighted the potential cosksdalities and the public of uncontrolled
deployments, neither the Petitioner, nor any ingusbmmenter has provided any such analyses
to support their claims that action is needed. N industry shown that specific options that
they seek (such as the WIA classification of a @8icfoot box in front of a residential unit as
small) are either necessary, or costless. Agpéas, the industry proposed definitions are not
required for deployment; this is a case wherectsts of Commission intrusion have few clear
benefits that would not be otherwise realiZ&4d.

Some in the industry may point to an Accenturet8gyastudy entitled “Smart Cities;

How 5G Can Help Municipalities Become Vibrant Sni@ities™>° filed with the Commission
by CTIA,**! as a cost benefit analysis. Such a claim woulthiséeading at best.

While Smart Communities generally hope that 5G addl to GDP growth and network
investment, and have other public benefits, nowlretke report is there any explanation as to
how — if the benefits are real - retaining localiesv of siting in the public rights-of-way or
allowing localities to recover all permitting costisd market value for property used, will
prevent realization of those benefits. Local revé# mostmeans that deployers must go through
steps before deploying — but it does not meantheat will not deploy (as Smart Communities
have shown). To be sure, Accenture suggestshbid are delays. For example, while there is
a reference to applications taking as long as 2dtnst? for approval, there is no data to

document the claim. In fact, page 13, the pageishdedicated to outlining the “challenges”

199 CTC Reply Report, Exhibit 2, p. 2.

¥ The Accenture Study, claims that 5G could impactau$275 billion in investment, create 3 million
jobs and increase GDP growth by 500 billion doll#scenture Study.

L CTIA Ex Parte filed January 13, 2017.
132 pccenture Study at p. 13.
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facing small cell operators cites no empirical datd names no specific jurisdiction or
practice>® But even assuming that its allegations of chgksnwere true, the report
nevertheless seems to indicate that deploymermicisrang, meaning benefits are being realized.

The report’s claims with respect to charges prengrdeployment are also not actually
supported, and are not even theoretically sounsltha report by ECONorthwest attached to
these reply comments explains, if the benefits Awaenture estimated are real, then the
providers should be able to pay market rates fwureces used; if the economic value of the
benefits are so tenuous that providers cannot @aigehvalue for property, that suggests the
benefits are in fact illusor{?

Moreover, as Dr. Cahill explained in his initialcareply report§” requiring states and
localities to subsidize the small cells currenuimbents seek to deploy is a bad economic idea.
Because if the Commission picks winners and lodemigh subsidies and below market access,
it may encourage deployments that actually delagld@ment of more advanced technologies
by subsidizing the incumbent players. The prospeatlined in the Accenture Study are more
likely to be achieved if localities recover all theosts and are entitled to charge fair market

value for the property used by providers.

133 The absence of any real facts regarding the 24mexample is illustrative of the deficiencies et
report. The Commission has before it example26ffbot towers being proposed to be placed in ways
that they would interfere with other utilities, ate safety hazards, block handicapped accesspaml s
Smart Communities also showed that facilities aiadpinstalled without complying with Section 106
procedures, and applications are being submittdtbwi engineering. If Accenture is suggesting that
society would be better off allowing the negatingacts (which include fatalities, loss of propariéyues
and so on) in order to replicate functionality athg provided on private lands); or is trying to Hagt 24
months was unreasonable under the circumstanegantined, it surely should have examined the costs
and causes of delay v. benefits afforded v. thenkavoided. It did not attempt to do so.

1% ECONorthwest Reply Report, Ex. 3, p. 4 Dr. Cahithvides a detailed economic criticism of the
Accenture Report in his comments. It is not a d@stefit analysis that justifies imposition of any
additional rules.

1% Smart Communities Comments, Ex. 2, Cahill DeclaratECONorthwest Reply Report, Ex. 3.
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The Accenture Study is also technically inaccurdtbe Accenture Study says that 5G
“cells are small — the size of a shoe b&X."As Accenture is a management consulting firm,
perhaps its lack of technical expertise can beifery While there may be devices that are the
size of a shoe baX, these devices must be powered and connectedommenications
network. Many times, the power connection or backltonnection requires another
component, a component that is always much latrger & shoe box.

CTC, an engineering firm, documents that some “Broall facilities approach “macro”
site facilities and electric transmission monopatesize and weightt® Its supplemental report
provides a description of “small cells” as actualgployed, and shows that in fact, those
facilities can be quite expansive and intrusiieHowever, the Accenture Study is revealing in
one respect — it is premised in part on the assomfitat very small installations can yield
benefits estimated. The problem (as the SuppleahBaport by CTC explains) is that industry

is seeking relief that would apply to large fa@kt that could have impacts Accenture ignores.

1% Smart Communities Comments, Ex. 2, Cahill Declaraat p. 1.

" While there are no 5G devices at the moment,riéasonable to imagine that there will be a huge
diversity of devices in size and function, justlaare are now with LTE devices.

8 Smart Communities Comments, Ex. 1, CTC Declaraiign 6 (In some small cell deployments, the
technology does not use fiber or wired infrastreeto connect to the network. The network connégtiv
known as “backhaul,” is done wirelessly. In ordar lhackhaul to work effectively using a wireless
approach, there needs to be a strong signal bettiveesmall cell devices and one or more master
backhaul antennas. Some providers are accomplishisipy making the master backhaul antenna
especially tall, potentially 70 to 120 feet, whiekceeds the height of many macrocells. Mobilitiens
company that uses this architecture and has filwayrapplications for poles of great height.

139 CTC Reply Report, Exhibit 2, p. 1.
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VI. THE INDUSTRY-PROPOSED DEFINITION OF SMALL CELL IS A NYTHING
BUT SMALL, AND CERTAINLY NOT A DEFINITION THAT JUST IFIES
SHORTER TIMES TO ACT ON A COMPLETE APPLICATION

A. Small Refers to Area Served, Not the Size of Faciks

The term “small cell” is typically used to descritse installation that serves a small area
— not to distinguish between facilities that anm&dl v. those that are largé®® For purposes of
this Notice, it is important to recognize that wfals within the rubric of a “small cell” at any
given site can actually involve many different geof equipment, some of which could be quite
large and quite intrusive. Thus, as CTC explaim@ny given location, a “small cell” may
involve a support structure (ranging in size froda@bilitie tower to a more conventional utility
pole); an antenna; radio units; power suppliestatemeters/disconnects/cabling; and
potentially back-up power supplié%. Some of these facilities may be mounted on thetmr

pole; some may be placed in a vault, and some maydund-mounted.

B. The Commission Should Not Adopt A New Definition oEmall Cell As
Proposed By Industry

The Wireless Infrastructure Association (“WIA”) grases a definition of “small wireless
facility” that would capture both individual nodesa DAS network and a stand-alone small
wireless facility by employing the “volumetric deition contained in the Commission’s First
Amendment to the Nationwide Programmatic Agreenf@mnthe Collocation of Wireless
Antennas....**?

First, Smart Communities questions whether the Cssion has the authority to create a

new class of wireless sites. Congress has neadifested the Commission to establish such a

10 Smart Communities Comments, Ex. 1, CTC Declaragion 2.
181 Smart Communities Comments, Ex. 1, CTC Declaragion 6.
182 comments of the Wireless Infrastructure Associaéibp. 1, fn 2 (filed Mar. 8, 2017).
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category and Congress has already provided the @ssiam guidance for cell sites and for
collocations at cell sites. It did not authorihe Commission to create a third category of a
small cell site.

Moreover, there are significant, practical reasehg a new category even if
appropriately defined, is not appropriate. It ctiogies the siting process by adding a new layer
or regulations for whatever the Commission defmgssmall cells.” And, because applications
are being submitted in batch, there is no reastelieve that applications for many small cells
could be reviewed in a shorter time than is ocogrrinow, under existing rulé&®

Most importantly, however, the industry’s propossés a definition that does not
actually limit placement to the sorts of small fiieis that can be reviewed quickly, and its
reliance on the Programmatic Agreements to suppattdefinition involves a great deal of
“cherry-picking” and reflects a misunderstandingled Section 106 process. For example, the
Section 106 standards are designed to identifatsitas where there is a definite risk of harm to
historic properties or areas; the rights are nebhite — a locality, a tribe or any interested yart
could still trigger a Section 106 review by comptaf* That is, the rules recognize that in many
instances, even when the standards the Commisgapted are followed, they could cause

harm, and may require significant review..

183 CTC Reply Report, Ex. 2.

14 See e.gCollocation Agreement (entitled “National Prograation Agreement for the Collocation of
Wireless Antennas”) Stipulation V. A. 4 — A preréegte of the Section 106 process is that ther@is n
complaint from a member of the general public, amdiribe, a SHPO or the Counclhee also
Stipulation VI C, which provides there is a righitreview after the collocation has taken place afen
fully in compliance with Stipulations if in the apon of a SHPO/THPO or Council the collocation has
resulted in an adverse effect on the historic pitgpe
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Second, the Nationwide Programmatic AgreementierGollocation of Wireless
Antennas is designed to discharge only the Coman&sduties, not the broader duties of states
and localities.

Third, the rules effectively recognize that evendmall cells located outside of historical
areas, a size greater than 28 cubic feet has tleeatgd for significantly affecting an historic
area’®® One can therefore reasonably draw the inferematethe same size deployment has a
significant possibility of a negative impact on iradmately adjacent properties. While the value
of adjacent properties and the aesthetic impacasdefployment may not be a concern of the
Commission in the Section 106 Agreement, it is fomeoncern of localities, given both
aesthetic interests and the real possibility thahdarge facilities could affect property values
significant’®® While adjoining property value may not be a cander WIA and its members,
such a concern must be considered by the FCC, iallp@n smaller communities. In other
words, the Commission’s own rules reflect thahat\ery least, a 28 cubic feet structure, even

when subjected to the minimally visible rules, riegg! significant reviews, and is not a minor

structure eligible to fast track applicatiol5.

C. WIA'’s Definition Ignores Minimally Visible Elements of the Section 106 Test

WIA excludes from its volume test, the second porbf theFirst Amendment to

Nationwide Programmatic Agreement for the Collogatof Wireless Antennase. that the

185 see Stipulation VI A.5.(b) (ii).

1% Smart Communities provided an expert analysiggblight for the Commission the potential impacts
of wireless facilities on adjoining property valueseeSmart Communities Comments, Ex. 3, Report and
Declaration of David E Burgoyne. Burgoyne conckideany deployments of small cells could affect
property values, with significant potential effec&ee also

187t is also helpful to note that tidationwide Programmatic Agreement for the Collosatof Wireless
Antennagloes permit 21 cu ft. facilities on active utilgiples in historic areas. While one can question
whether that exemption was warranted, it is notéwothat this is the maximum size permitted, despit
section 6409; and such a deployment is subjectctwrglaint process. In other words, placementien
public rights of way subject to 6409 raise substhsues not of concern under NHPA
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device be minimally visible. As the Bureau expél in its Notic&®® announcing the
agreement, “the amendment tailors the Section 106egs for small wireless deployments by
excluding deployments that have minimal potentaleddverse effects on historic properties.”
The amendment then goes to establish that a ®tkme only be small, but “minimally visible.”
A review of the minimally visible standards woulckide a great many of the sites WIA
would otherwise argue fit the cubic foot test.order to ensure the minimal visible impacts, the
First Amendment to Nationwide Programmatic Agredrh@nthe Collocation of Wireless
Antennagrovides:
1. The “small cell” must be deployed on a buildingnon-tower structur&®
(Stipulation VI)
2. The antenna or antenna enclosure must be the quigraent that is visible from
the ground level. (Stipulation VII. A)
3. The antenna or enclosure must not exceed 3 cubicrferolume.
a. Antenna or enclosure must be installed using cdmed techniques that
match or complement the structure on which or withhich it is
deployed. (Stipulation VII. A)
4. No other antenna on the building or non-tower stmgemay be visible from the
ground level. (Stipulation VII. A)
5. No antenna’s associated equipment may be visibla the ground level.

(Stipulation VII. A)

188\\ireless Telecommunications Bureau Announces BgadDf First Amendment To The Nationwide
Programmatic Agreement For The Collocation Of Wasal AntennadVT 15-180 (Rel. Aug. 8, 2016).

199 Since the definition of Tower in the Collocatiogr@ement has the same meaning as for Section 6409,
i.e. deployed for the “sole or primary purposeuwborting FCC-licensed antennas and their assadciate
facilities,” a Mobilitie pole, which is deployedrfehe just that purpose would not qualify.
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6. The depth and width of any proposed ground distbassociated with the
collocation cannot exceed the original depth ardgthwvith a maximum of four
lightning grounding rods.

The basic premise of the WIA proposal is that faed of a certain size require minimal
review, and therefore can be subject to a shorteheticlock. In fact, viewing the
Programmatic Agreements as a whole, it is fairfaclthat absent other protections, a facility of
the size proposed by WIA can require significantew, and that the circumscribed definition
does not provide a sound legal line (and definitailg to identify a sound technical line)

between “small” cells and other installations.

VII.  NATIONAL POLICY SHOULD REWARD INNOVATION AND
TECHNOLOGICAL ADVANCES; THE INDUSTRY DEFINITION OF SMALL
CELL DOES NOT.

As CTC explained in its declaration, today’s snaall sizes may approach or exceed the
size of many monopoles or macrocélf8.This is because many small cells utilize the same
equipment that is utilized on traditional macrogetlespite some of the equipment occupying a
smaller physical area due to placement or powering.

The Commission has also recognized that its rdiesld “neither explicitly nor
implicitly express a preference for one partic@atry strategy....[nor be] an attempt to indicate
such a preference...[as it] may have unintendeduadésirable results.... As to success or
failure, we look to the market, not to regulatiéor, the answer*"*

Petitioner and the industry commenters are argiaingist such an industrial policy. For

instance, by fast tracking Mobilitie’s 120 foot “afthcell” model, or even the 28 cubic foot

10 Smart Communities Comments, Ex. 1, CTC Declaraiqop. 6-8.

" 1n the Matter of Implementation of the Local Coritjuet Provisions in the Telecommunications Act of
1996; Interconnection between Local Exchange Cesrasnd Commercial Mobile Radio Service
Providers 11 FCC Rcd. 15499, 15508-15509 (1996) (“Inter@ation Order”).
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model proposed by WIA, the Commission retards #netbpment of technologies that are truly
small. Tipping the scales in favor of Mobilitiaisodel that requires installation of a significant
foundation in the public rights-of-way that and uggs analysis of the soil underneath the
facility and the support required to prevent thegofrom falling, thwarts the day when a new

technology that presents none of those costs todtrenunity arrives!?

VIIl. REGULATING THE PRICES CHARGED FOR ACCESS TO THE PUB LIC
RIGHTS-OF-WAY OR OTHER GOVERNMENT PROPERTY AT LESS THAN
FAIR MARKET VALUE IS BAD POLICY

A. Fees for Use of Government Property Should Be PrideAt Fair Market
Value

As ECONorthwest explains:

if a municipality is forced to sell access to itOW at a below-
market rate, then users will not fully consider tlost of accessing
the ROW and will over utilize it. One form in whicthis
overutilization could manifest itself is that exigt ROW could
become overcrowded, and be unable to accommodate ne
innovative technologie¥

Moreover, a review of the comments of the statelacal highway community makes
clear that many federal, state and local codesilptdhe use of governmental assets for less than
property value. But the Commission need only loothe mirror and its use of spectrum

auctions to see a government entity that embrdeesdncept that the use of public assets should

12 Moreover, it may discourage innovations and netre@its, as Dr. Cahill points out in his Reply
Comments. ECONorthwest Reply Report, Ex. 3. Auslis before even addressing Commission’s goals
such as Historic Preservation. See, E.g. Smartn@arities Comments, Ex. 5, which describes a “small
cell” proposal for a historic district in Monroe,idhigan. It would have included a facility 40" in

diameter with a 50” base plate, that would rise’ Hb@ve ground. Hardly a “shoebox.”

1" Smart Communities Comments, Ex. 2, Cahill Declaraat p. 5.
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be at market value, for in using market value,gbeernment agency can be assured that the
government property is used for it best and highagposée.’

The Commission is nearing the end of a multi-yearaBcast Incentive Auction as a
means to move current occupants of government pgsof@oadcasters), who may be
underutilizing that government property, to winningeless bidder that by their price they are
offering can demonstrate a higher use of the ptgpee., the market value.

In the case of local government public rights-ofyywiawould not be consistent with the
Commission’s own policies, or basic economic ppies, to require access to property be

provided at less than market value.

IX. THE COMMISSION SHOULD NOT BE FOOLED BY INDUSTRY’S E FFORT
TO CONFLATE PERMIT FEES WITH MARKET RENT

A. Application Fees Are Cost Based

Almost every industry commentét sought to challenge the level of fees that weirgbe
assessed for applications for building, electripakmits, or for land use permits. As explained
in our initial comments, these permit fees are dasecosts, and if anything, typically under-
recover actual costs. Not surprisingly, the fremuyeand detail with which costs are analyzed
and fees set depends on the size and resourcésbéyéd a community, as well as state or local
requirements. But, there is certainly no reasdpel@éve that the industry is being charged
unreasonable fees, or that federal action wouldppeopriate or permissible. Here are some

thumbnails as to the way Smart Communities set fees

" The Commission devotes a section of its web sitbe¢ most recent auction, the Broadcast Incentive
Auction. https://www.fcc.gov/about-fcc/fcc-initises/incentive-auctions

"> See e.gSee e.g. Competitive Carriers at pp. 9, 15, Hi2én at p. 14; Mobilitie at p. 3; Crown Castle
at p. 28; T-Mobile at p. 7.
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Ann Arbor, MI *"® — Each year in conjunction with the preparationhef budget;”
Service Areas/Service Units (permitting operaticar®) requested to review license and fee
revenues to determine if the cost of the servieedered are covered by the charges. When
determining these costs, Service Units take inbmaat increases or decreases in expenses such
as: labor, material and supplies, equipment, ardh®mad costs® The increases are generally in
the range of 1% to 5% and are for purposes othst recovery. In some cases where fees are
proposed to be higher than the nominal, explanatiwa provided to give a rational for the
increase. Decreases are in the range of 4-54%agdnore widely due to efficiency
improvements, and equipment pricing fluctuations.

In Ann Arbor, other than the fees that are basetanly rates, rates that are established
as “per unit” fees result from an annual calculatd total hours spent per fiscal year for each
type of unit, and the number of units, resultingha average cost per unit. Fee revisions are
made to reflect current hourly wages and overhaad to reflect staff time (e.qg., adjustments
based on total time and total # of units).

It is anticipated that at the City Council meetofgMay 15, 2017, Ann Arbor’s permit
fees for fiscal year 2018 will go up in FY®¥8(starting July 1, 2017). While the same

methodology to calculate fees is being employeeljtbreases are as a result of staff’'s hourly

178 hitp://www.a2gov.org/Pages/default.aspx

""Here is a URL for Ann Arbors Council resolutioroating the FY16 fees, including links to the
schedules of fees:

http://a2gov.leqgistar.com/LegislationDetail.aspx2M267182&GUID=4894D595-FA79-43A1-9195-
F64ED9CB884C&Options=ID|Text|&Search=fees

178 Seenttp://www.a2gov.org/departments/engineering/Pdfregiheering-and-Contractor-Resources.aspx

" Here is the URL for the Ann Arbor Council resotutiadopting the FY17 fees, including links to the
one schedule of fees that was approved:
http://a2gov.legistar.com/LegislationDetail.aspx2A694497&GUID=BDF8CBCF-82CC-4060-B3CE-
AA12EC579E75&0ptions=ID|Text|&Search=fees.
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rates having increased and some fees have beesteatijo conform to an increase in the average
time actually spent.

Pocomoke City, MD*®® — Under Maryland law, fees must be roughly projooste to
costs. Among the costs traditionally include duetime required to process the fees, including
any engaged experts and certain off-site costsatieaincluded as part of a permit fee for things
such as advertising costs. Expert costs may bereegio be done at the applicant's expense such
as an independent review of engineering planseview of the City’s Fiscal Year 2016 adopted
budget reflects that costs and revenues from thaifiing sections are roughly equivaléft.

Cary, NC*2— Across Cary, cost recovery for permitting feemds at about 65% of
actual cost and prices as well as explanationthéofees can be found on-line and in simple
language®® Not unlike Ann Arbor, permit fees in Cary, areharized by the Council based
upon an annual staff calculation of how many gpafffessionals must review typical
development plans and for how long each must dexltcethe application. The staff then
develops an “average” cost for the review of a gerapplication based on this staffing time.

A review of the types of costs involved applicatdhat are subject to this matter reveals
that for a plan review of a new stealth tower,fdewould be $2,000. For telecommunications
towers that require a special use permit, the aatidin fee is $4,500. If there is also an

associated site plan, then the $2,000 site plaisfalso required.

180 http://www.cityofpocomoke.com/.
181 http://www. cityofpocomoke.com/_charter_files/FY204B0Adopted%20Budget%20for%20Website.pdf

182 http://www.townofcary.org/.

183 http://www.townofcary.org/services-publicationsidestial-permits-inspections/faq.
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The $4,500 special use fee was developed basdwditly’s Land Development
Ordinance’s provisioli* that the Town may hire outside experts to heliiere the application,
SO a certain portion of the application fee is usedover any costs associated with hiring such
experts. The $4,500 amount includes what the @ityary determined was a state wide average
for such outside assistance.

The fee to review plans for a structure mountedrama depends on whether it is
processed as a Minor Alteration (which is $125)aaite plan (which would be $2,0065.
Again, the estimates are based on the City’s egpee as to time required to process
applications. While it may be that some applicagicequire more, and some less time; overall
the goal has been to limit recovery of permittipge fees to costs, and the City, in practice,

under recovers those costs.

B. The Commission Does Not Set Charges In the Way Indtry Claims Local
Governments Should Be Obligated To Set Charges.

In our initial comments, we explained that chargewireless providers can be legally
divided into fees intended to recover costs asttiith managing the public rights-of-way, or
performing traditional police power functions, asfthrges for occupancy of public property. As
suggested above, the latter are not restrictedgts,cand cannot and should not be restricted to
cost by the Commission. The distinction betweensrand fees — which industry seeks to

conflate — are recognized widely, and are in faffected in the Commission’s own actiofis.

184 http://www.townofcary.org/services-publicationsidestial-per mits-inspections/development-
requlations/land-development-ordinance.

¥ Under Cary’s fee schedule, if a site pisre-submitted for review a fourth time, thera ige-review fee that
is chargedand repeated favery fourth review of the plan. That cost is 508the initial fee. This fee would be
collected at the time the plan is submitted a foot eighth) time.

188 |n fact, the Federal Communications Commissionvers a fee that most local government do not
collect — an annual regulatory fee.
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As explained on the Commission’s webp&geedicated to fees, there are five types of
fees collected by the Commission. These include:
1. Application Processing Fee'$®
2. Annual Regulatory Fees®®
3. Freedom of Information Act (FOIA) Feesfor processing requests under the
Freedom of Information Act.
4. Auction Payments®® for upfront payments, down payments, and subsequen

payments for licenses that the FCC auctions.

187 https://www.fcc.gov/licensing-databases/fees.

18 According to the FCC’s website, “The Federal Comioations Commission's authority to impose and
collect fees is mandated by Congress. In Sectiointie Omnibus Reconciliation Act of 1989 (Titlé, I
Section 3001 of the Omnibus Budget Reconciliatiah @& 1989 (Public Law 101-239), Section 8,
revising 47 U.S.C. 158), Congress authorized th€ EEOmpose and collect application processing fees
and directed the Commission to prescribe chargeseftain types of application processing or
authorization services it provides to communicagientities over which it has jurisdiction. Appliicat
processing fees are deposited in the U.S. Treasuhare not available to the Commission.

¥ The Commission explains it need for regulatorsfée this case for cable providers, at
https://apps.fcc.gov/iedocs _public/attachmatch/D@E230A1.pdf* Each year, the Commission is
required to collect regulatory fees. Licenseesragdlatees are assessed fees as set forth in Asgdgss
and Collection of Regulatory Fees for Fiscal Yeat® Report and Order and Further Notice of
Proposed Rulemaking, (released September 2, 202% 015 Regulatory Fees, Report and Order and
Further Notice of Proposed Rulemaking”). The Consiis also publishes industry-specific guidance in
Who Owes Fees & What Is My FY 2015 Fee, which cafdoind on the Commission website at
http://www.fcc.gov/regfees

9 The history of auctions as a means to achievéihest return for government is explained by the
Commission ahttp://wireless.fcc.gov/auctions/default.htm?jobeath auctions.

“In 1993 Congress passed the Omnibus Budget Rd@dmr Act, which gave the Commission
authority to use competitive bidding to choose framong two or more mutually exclusive
applications for an initial license. Prior to thistoric legislation, the Commission mainly relied
upon comparative hearings and lotteries to selsaigie licensee from a pool of mutually
exclusive applicants for a license. The Commiskias found that spectrum auctions more
effectively assign licenses than either compardtearings or lotteries. The auction approach is
intended to award the licenses to those who wélthem most effectively. Additionally, by using
auctions, the Commission has reduced the avenageftom initial application to license grant to
less than one year, and the public is now receitheglirect financial benefit from the award of
licenses.

In the Balanced Budget Act of 1997, Congress exérathd expanded the FCC's auction
authority. The Act requires the FCC to use aucttongsolve mutually exclusive applications for
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5. Forfeitures are penalties that the FCC may assess for viokod law or
noncompliance with authorizations.

Each of the parties filing in this proceeding aubjscted to application and annual
regulatory fee that are generally set by the Comsiorsat the average costs such services and
oversight impose on the federal government/tax izay®t incremental cost as is proposed here.
And of course, none of the parties claim that theyentitled to use spectrum at the incremental
cost of such a usé® If the Commission’s pricing mechanisms do nothiisia entry, it is hard to

imagine why a subsidy model can or should be redquaf local governments.

X. THE DOCKET IS A TESTAMENT TO WHY THE COMMISSION MUS T MOVE
FORWARD TO UPDATE ITS RF EMISSIONS RULES

More than four years ago (March 29, 2013), the Ca@sion opened a proceeding to
address changes in the RF emissions standardsdétahuman exposure that received nearly a
thousand comments totaling more than 20,000 pagesas yet to take action to complete its
review of its RF emission rules and determine if apdates were necessary. Inresponse to the
Notice’s open invitation to list actions the Comsims might take to assist the deployment of
wireless broadband infrastructure, Montgomery CpltitSmart Communities and no less than
eight-five percentof the parties filing in this proceeding calledthie Commission to finish its

work on the 2013 RF NGFf?

initial licenses unless certain exemptions appigiuding exemptions for public safety radio
services, digital television licenses to replacal@mylicenses, and non-commercial educational
and public broadcast stationkl.

¥ see, e.gVerizon Comments at p. 14; Crown Castle at p. 1dbilitie at pp. 3, 9, 17; T-Mobile at pp.
3, 7.

192 Montgomery County Comments at p. 28.

1% See e.g. Comments of Lynn Beiber at p. 1 (filed.M&, 2017) (“The informed public is STILL
waiting for you to act upon 2012 recommendationsifithe GAO that call for reassessment of your
current RF energy exposure limits.”) Comments afl Beerdeman at p. 1 (filed Mar. 13, 2017). (“The
FCC does NOT have our permission to microwave outraunities, resulting in environmental and
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As Montgomery County shared in its comments:

The Commission’s failure to act on RF rulemakirgyeesulting in growing public

concern and potential opposition to 5G deploymentssidential neighborhoods. The

Commission has exclusive jurisdiction to regulafee®nissions®*

Commission action is particularly important becatlsze are recent studies describing
the impact of small cell deployments on RF exposiiae are simply not reflected in existing
rules!®® To put it another way: The basic predicate fiis proceeding is that it is a benefit to
deploy ultra-dense wireless networks, and a basigraption is that the deployment (which is
designed to lead to greater use of wireless degeasrally) does not endanger public health.
We believe it will be much easier to gain publicgatance and support for deployment of
wireless facilities (which will in turn lead to n®private properties being opened for placement)

if the Commission acts to complete its proceedilmgleed, it is arguably required to do so

before preempting local authority any further.

health damage that has been widely documentedeinrpeiewed scientific studies.”) Comments of
Elizabeth Kelley, MA Electromagnetic Safety Allisan{iled Mar.8, 2017) (“The FCC should not
promote the deployment of 5G technologies and stfuature until they complete their work on Docket
13-84, Reassessing RF emission guidelines, andedsove the final results of the NTP rat studerat
this year. - The wireless industry adamantly oppds®ng regulated but they are requesting privdege
(access to public rights of way on our propertiba} are reserved for regulated utilities. | ask y@

place an hold on these proposed rules pending pleterinvestigation in the public interest.”);
Comments of Rachel Newcomb at p. 1, (filed Mar®,7). (“Last year, the US government, led by the
National Toxicology Program (NTP) linked cancecé&l phone radiation. Until this link has been more
thoroughly researched, we don't need more wirelessorks introduced.” ); Comments of James (filed
Mar 8, 2017), (“As a County Legislator [James Di&dl..l understand that the FCC has not responded
to its 2013 Docket 13-84 Reassessing RF emissimeljues. At a minimum, it would seem to me to be
prudent, conservative policy not to allow moreaotk of transmitter infrastructure until this docke
reviewed. Notwithstanding the results of Docket843-home rule is very important to us in New York
and | am not comfortable with the FCC gutting laegulations.”), Comments of April Hurley, MD
(filed Mar 8, 2017) (“I have been board certifiidensed in 3 states, 33 years treating familiéscédd

by electromagnetic radiation in their homes andgdeof play, work, or study. EMF density needsdo b
reduced not increased.(“| have been board certifieehsed in 3 states, 33 years treating families
affected by electromagnetic radiation in their heraad places of play, work, or study. EMF density
needs to be reduced not increased.”)

1% Montgomery County comments at 28.

19 http://onlinelibrary.wiley.com/doi/10.1002/bem.2 Btill#references
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC437392
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XI. CONCLUSIONS

For the reasons discussed above, and in the edg@ddrations, the Commission should

not grant Mobilitie the relief it seeks, or adodd#ional rules or shot clocks for “small cell”

deployments.

It should clarify its rules to ensure that senacel facilities providers are not

incentivized to file incomplete applications; shibelarify its Section 6409 rules so that small

cells remain small and subject to safety guidelemgslicable to roads; and should move forward

to update its rules governing RF emissions.

April 7, 2017
51267.00001\29655613.13

Respectfully submitted,

/s/ Joseph Van Eaton

Joseph Van Eaton

Gail Karish

Gerard Lavery Lederer

BEST BEST & KRIEGER, LLP

2000 Pennsylvania Avenue N.W., Suite 5300
Washington, DC 20006

On Behalf of its Clients in the Smart Communit&itng
Coalition

Michael Watza

KITCH DRUTCHAS WAGNER VALITUTTI &
SHERBROOK

1 Woodward Avenue, 10th Floor

Detroit MI 48226-3499

On Behalf of its Clients in the Smart Communit&tng
Coalition

56



= Exhibit 1

CITY OF ATLANTA

55 TRINITY AVENUE, S W, SUITE 2400

KASIM REED ATLANTA, GEORGIA 30303-0300
MAYOR TEL 1404} 330-6100
April 5, 2017
Ajit Pai
Chairman

Mignon Clyburn

Commissioner

Michael O'Rielly

Commissioner

Federal Communications Commission
445 12th St., S.W.

Washington, D.C. 20554

Re: Mobilitie, LLC Petition For Declaratory Ruling, WT Docket No. 16-421

Dear Chairman Pai and Commissioners Clyburn and O’Rielly:

Crown Castle International Corp. (“Crown Castle”) in a recent filing' in the above captioned docket
alleged that the City of Atlanta was a “bad actor” based upon a proposed City of Atlanta ordinance to
establish reasonable rates for deployment of wireless technology on Atlanta owned property and within
Atlanta’s rights-of-way. This letter, which will also be filed as an Exhibit to the Smart Communities Reply
Comments, seeks to offer the Commission a more robust understanding of the circumstances.

The City of Atlanta, specifically the City’s Utilities Committee, is considering an ordinance that would
establish reasonable fees for wireless pole attachments in the City’s public right-of-way. Before moving
the legislative proposal out of Committee, the City invited the Georgia Wireless Association {“GWA") to
engage in discussions about the proposed ordinance. As a GWA member, Crown Castle has participated
in three meetings at City Hall during a five week period, with a fourth meeting scheduled to occur in two
weeks. The meetings were hosted by City officials from the Mayor’s Office and the Department of
Public Works, and attended by approximately 20 industry representatives from GWA. In response to
industry’s input, including that of Crown Castle, during the first three meetings, the City substantially
restructured the proposed ordinance. None of this information, however, was included in Crown
Castle’s description of the City’s ordinance that was shared with the Commission.

The City is very worried about the inaccurate image that the Crown filing paints of the City of Atlanta.
The record is clear. The City of Atlanta supports and encourages the deployment of small cell
technology.

* Comments of Crown Castle at p.12 (filed Mar. 8, 2017}



The City strives to improve wireless coverage for Atlanta’s residents and visitors, while enhancing the
delivery of governmental services.

Atlanta has been, and remains committed to discussions with all stakeholders on how we might make
our community the most connected city in America. It is therefore disappointing that Crown Castle has
chosen to publicly criticize the City based on an early draft of the legislation, even while the cooperative
dialogue between the City and GWA continues. The City of Atlanta’s good faith efforts will continue,
despite Crown Castle’s inaccurate assertions.

Thank you,

William Johnson

Deputy Chief Operating Officer
Commissioner of Department of Public Works
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This report addresses requests by industry that the Commission adopt a definition of small cell that is
based on excerpts from the definitions used to define circumstances under which a collocation is
exempt from the Section 106 process; and to address the related suggestion that small cell applications
can be reviewed in a shorter period of time.

As | explain, the small cell definition proposed permits installation of facilities that are intrusive and may
raise significant safety and other issues that require significant review. As importantly, the definition
proposed is not required to permit deployment of wireless facilities. There are some types of proposed
installations that can be reviewed more quickly than others where the installation is truly small, and
where certain other locational and physical characteristics are satisfied. Unfortunately, as a practical
matter, it is now rare that a locality will receive a single small cell application; more often, multiple
applications are received at once for a larger project. As a result, while individual applications may be
quickly reviewable, “bulk” applications take as much or more time than traditional applications for
macrocells.

1. Any Definition of Small Cells Based on Size Should Not Put Large
Obtrusive Structures in the Same Category as Small Equipment

If one decided it was appropriate to define a maximum size for a small cell, it is important that this
definition include only a configuration that is truly both small and low-impact. | have seen the size of
small cells and DAS systems vary widely, over a factor of ten in volume, even within the deployments by
the same companies (and this is not even considering the 120-foot “small cells” proposed by Mobilitie).
The definitions from NEPA and WIA do not uniquely specify a class of standard equipment. Rather, they
are a somewhat arbitrary designation that includes very large equipment, along with what most people
would agree is “small”:

e Each antenna is located inside an enclosure of no more than six cubic feet in volume or, in the
case of an antenna that has exposed elements, the antenna and all of its exposed elements
could fit within an imaginary enclosure of no more than six cubic feet; and

e All other wireless equipment associated with the facility is cumulatively no more than 28 cubic
feet in volume.'

! | am generally responding to the definition in the Comments of the Wireless Infrastructure Association at p. 1, fn
2 (filed Mar. 8, 2017): “WIA will use the term “small wireless facility” to include both individual nodes in a DAS
network and also stand-alone small wireless facility installations that are not part of a DAS network. In terms of the
size of the equipment, as used in these Comments, WIA will use the volumetric definition contained in the
Commission’s First Amendment to the Nationwide Programmatic Agreement for the Collocation of Wireless
Antennas, Public Notice, Wireless Telecommunications Bureau Announces Execution of First Amendment to
Nationwide Programmatic Agreement for Collocation of Wireless Antennas, 31 FCC Rcd 8824, 8829 (2016), as well
as legislation recently passed in Ohio (SB 331) and by the Virginia Legislature on February 20, 2017 (SB 1282),
which defines a small wireless facility as a facility that meets both of the following qualifications: (i) each antenna
is located inside an enclosure of no more than six cubic feet in volume or, in the case of an antenna that has
exposed elements, the antenna and all of its exposed elements could fit within an imaginary enclosure of no more
than six cubic feet; and (ii) all other wireless equipment associated with the facility is cumulatively no more than 28
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Note that this definition does not obviously include equipment that the Commission treats as part of a
base station and that could add significantly to the intrusiveness of an installation, depending on the
location. That equipment includes, for example, back-up power supplies, meters and disconnect boxes.
Other factors that contribute to larger deployment size include the type of backhaul used (with wireless
backhaul requiring more antennas and radios), the number of providers served, the number of spectrum
bands connected, the types of antennas (multiple panels versus a single whip) and the service area.
Deployments that connect multiple bands or providers not only need multiple antennas but also need
multiple radio cabinets, power supplies and power meters. Multiple cabinets may also be needed for
interconnection to backhaul.

A deployment that is of reasonable size may become substantially larger if more spectrum bands or
carriers are added. Each addition of a band or carrier may require additional antennas, and additional
cabinets for power and telecommunications interconnection. Transitioning from one band to two or
three can double or triple the volume of equipment needed.

To provide a sense of what the WIA definitions include, Figure 1 illustrates a DAS installation with a large
antenna that fits just within the six-cubic foot definition, and multiple cabinets that are well within the
28-cubic foot definition.

cubic feet in volume.” This definition, of course, excludes several other limitations included in the definitions in
the Programmatic Agreement that distinguish among and further limit the size of certain installations.
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Figure 1: Example DAS Installation within “Small Cell” Definition

While smaller than a macro site, this installation is clearly larger than many other small cell
deployments, is highly obtrusive, and is likely to require a different level of review and consideration
than a truly small installation.

Figure 2 and Figure 3 illustrate a multi-band DAS deployment with seven cabinets of various sizes for
radios, fiber termination, and power. Collectively, these are less than half the 28 cubic feet proposed by
WIA2 Two items to note from this example are: 1) a highly functional DAS or small system can be
deployed using much less than 28 cubic feet of cabinets—28 cubic feet is significantly more than what is
needed in most cases, and 2) even this collection of cabinets is significantly larger than what is seen now
on poles, and is highly obtrusive. Cabinets of 28 cubic feet, plus additional cabinets for all the excluded
ancillary equipment, can create hazards by blocking views in the right of way, can block sidewalks, and
will have a significant aesthetic impact.

% In addition, the WIA proposes to exclude a long list of ancillary equipment from the 28 cubic-foot limit. In this
case, the three lower boxes would be excluded from the calculation.
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Figure 2: Multi-Band DAS Deployment
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Figure 3: Multi-Band DAS Deployment — Detail of Cabinet Installation
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By contrast, there are deployments with significantly smaller volumes of equipment that are achieve the
goals of the Commission, particularly since those systems typically work in conjunction with existing
towers. Figure 4 illustrates a small cell deployment with associated backhaul radio, telecommunications
interconnection, and power meter. The small cell radio size is closer to one cubic foot, and total
ancillary equipment is a few cubic feet. Figure 5 shows a close-up view of the radio component. This
smaller deployment, incidentally, is closer in physical size to the original vision of 5G technology, using
many small devices rather than the larger equipment shown earlier. In New York, carriers have been
able to deploy small cells in the rights of way that occupy less than 3 cubic feet, and as important, are
installing cells so that the width of the equipment is about the width of the pole.

As discussed, equipment sizes vary depending on the application sought by the deployer. Larger
equipment can do different things than smaller equipment, and there is a place in the wireless
ecosphere for the larger equipment, just as there is a place for wireless macrocells. But, there are often
alternatives to the placement of the larger equipment that do not raise the issues raised when physically
large equipment in placed in the right of way.

What is most important to consider is that the definition proposed by WIA for a small cell includes
equipment that is by no means small, and that creates a radically different impression and impact than
an installation that is dramatically smaller. If the Commission does adopt a small cell definition, it would
be inappropriate to treat as identical installations that take up 28 cubic feet as equipment that is one-
tenth that size. It is also critical that the FCC not base rules on the assumption that facilities being
proposed are or remain small while some in the wireless industry seek to treat much larger equipment
as “small”.

A truly small cell — one that does not involve back-up power, has a relatively small vertical antenna
(designed to minimize wind loading), and small associated equipment flush mounted to existing utility
poles, and of relatively small height, width or depth - will typically be reviewable in a shorter period
than a facility that does not have those characteristics — at least assuming the Commission’s rules do not
mandate approvals of expansions of these small cells. However, experience suggests that localities will
be receiving applications for approval of multiple small cells at once.

While it may be faster in most cases to review a single small cell application, in reality, applications
received in bulk will require more time to review than contemplated by the Commission’s current rules.
Likewise, there may be particular situations (historical areas, undergrounded areas or environmentally
sensitive areas and intersections — discussed in the next section) where even small cells may require
significant review time.

In addition, it is often possible to install small cells without excavation or movement of existing utilities.
Where excavation is required — particularly in the rights of way — additional issues arise. The effect on
existing utilities and infrastructure must be considered, and that is particularly time-consuming where,
e.g., the work requires removal and replacement of decorative sidewalks and streets, as well as
potential impacts on accessibility.
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Figure 4: Small Cell Deployment with Lower Impact
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Figure 5: Small Cell Deployment with Lower Impact—View of Radio
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2. The Importance of Assessing Risk of Placing Infrastructure in or
Near Intersections
Intelligent equipment placement in intersections enables a small cell or DAS deployment to both use a
single placement to cover a greater volume of potential users at once, and also use a smaller number of
cells to cover a given area. All things being equal, it is always more efficient to place small cells and DAS
at intersections rather than alongside a road, away from an intersection. However, there are many
other important issues to consider when placing new infrastructure, including the need to avoid existing
congestion due to traffic signals and associated signal cabinets, the density of existing utilities, the

importance of keeping a clear view of traffic, and the need to keep a clear path for pedestrian access to
crosswalks.
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According to the Federal Highway Administration, intersection-related crashes make up 23 percent of
total fatal crashes, and 50 percent of combined fatal and injury crashes,® despite the fact that
intersections make up a much smaller percentage of the total right of way—these are essentially
hotspots of risk. Thus, additional scrutiny of potential hazards from a new structure or attachment in or
near an intersection is warranted, and that can translate into additional review time even for truly small
cells, and more complex reviews for larger facilities of the sort that fit within the WIA definition.

3. Items and Issues That Require Review in Permitting
To have a fair, uniform, and complete process; wireless permitting should take the following issues into
account:

e Proximity to or potential for interference with public safety communications (where public
property is being used),

e Potential options for colocation of the structure, and understanding why colocation sites were
not used,

e Potential alternatives for location that are less obtrusive,

* Improvement in coverage or capacity,

e Compliance with FCC standards for RF emissions,

* Implication for surrounding area, including residents and property owners,

e Justification for height and scale of deployment,

e Completeness and accuracy of application,

e Zoning in the proposed location,

e Verification that the landowner has been contacted and approved siting,

e Verification that the surrounding community has been given notice,

e Compliance with height and setback, screening, and other zoning requirements,

e Environmental impact,

* Impact on historical areas,

e Structural engineering review,

e Traffic plan for construction,

e Excavation and restoration requirements, and

¢ Noise and exhaust impact (if backup power is included)

The level of effort for review depends on many factors, including: the completeness and accuracy of the
original application, the characteristics of the proposed location, the consistency of the proposed siting
with previous sitings, and the scale of the proposed siting. Depending on the application, review may
require a site visit, and consultation with several parties--including the applicant and the landowner.
For some applications, there needs to be a meeting for public comment. And, depending on the
application, there may need to be review by different permitting staff including transportation, building
permitting and electrical permitting.

Many of these factors apply for small as well as larger sites, and for facilities in the rights of way, there
may be other coordination/sight line/safety issues that require consideration. The cost of review can be

® Federal Highway Administration Research and Technology, Intersection Safety,
https://www.fhwa.dot.gov/research/topics/safety/intersections/, accessed March 25, 2017.
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lower if the applicant provides a complete application that is compliant with applicable regulations and
is submitted after a careful review of the location.

It is common that an applicant becomes accustomed to the process and greatly reduces the time and
expense of the process. However, there is frequent turnover among the permitting and site acquisition
staff of carrier and tower companies, which wastes considerable time and expense, both for the
applicant and for the permitting authorities. Further, the process for installations that fall within the
WIA definition can require significant technical analysis and many hours of work for each location.

10
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I.

A.
1.

INTRODUCTION

Author

My name is Kevin E. Cahill, PhD. I am a project director, senior economist, and litigation
practice area lead at ECONorthwest, a public policy and economics consulting firm based in
Portland, Oregon. I have published on a variety of topics related to applied microeconomics
and have presented my research at academic conferences nationwide. I am also experienced
in commercial litigation and antitrust matters, labor economics, and public policy and have
testified numerous times in deposition and at trial. I earned my BA in mathematics and
economics (with honors) from Rutgers College and MA and PhD in economics from Boston
College. My professional and academic qualifications are described in my curriculum vitae,

which is attached as Appendix A to my March 8,2017 Declaration in this matter.'

Purpose

This Reply Declaration addresses a recent report by Accenture that was submitted during the
Comment phase in this matter.? Specifically, I address four topics in the Accenture Report
that pertain to my Declaration dated March 8,2017. These four topics are: 1) access to public
rights of way; 2) local permitting and regulations; 3) fee structures; and 4) subsidizing 5G

technology.

Summary of Opinions

The efficient allocation of rights of way (ROW) comes about when municipalities can charge
fair market rates for ROW access. As I explained in my Declaration dated March 8, 2017, the
fair market rate should “compensate the municipality not only for the administrative costs
and operations and maintenance (O&M) costs associated with ROW access, but also for the
fixed costs that the municipality incurred to create the ROW, the opportunity costs associated

with occupying the ROW ... and any negative externalities associated with placement of a

' Declaration of Kevin E. Cahill, PhD, The Economics of Local Government Right of Way Fees, Before the Federal
Communications Commission. In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving
Wireless Facilities Siting Policies; Mobilitie, LLC Petition for Declaratory Ruling, WT Docket No. 16-421 (March
8,2017) (“Cahill Declaration”).

2 Amine, M. A., Mathias, K., and Dyer, T. 2017. Smart Cities: How 5G Can Help Municipalities Become Vibrant
Smart Cities. Report commissioned by CTIA. Toronto, Canada: Accenture (““Accenture Report”).
https://newsroom.accenture.com/content/1101/files/Accenture_5G-Municipalities-Become-Smart-Cities.pdf.

Reply Declaration of Kevin E. Cahill, Ph.D. 2 April 7,2017
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facility in the rights of way ...”** Such pricing does not inefficiently limit the economic
benefits of 5G technology described in the Accenture Report. Quite the contrary. Such
pricing leads to the efficient allocation of ROW, a scarce resource, and can also be expected
to lead to the most efficient deployment of 5G, which may or may not be within the rights of
way.

4. Regarding the benefits of 5G, the authors of the Accenture Report estimate that, “This next
generation of wireless technology is expected to create 3 million new jobs and boost annual
GDP by $500 billion, driven by a projected $275 billion investment from telecom
operators.” Competition within and between municipalities, and between municipalities and
private land owners, implies that municipalities have little incentive to impede the rollout of
5G technology and every incentive to work with telecom operators to bring such sizable
benefits to their communities.

5. Regarding local permitting and regulations, the Accenture Report largely ignores the costs to
municipalities for processing and managing the volume of anticipated industry requests for
5G ROW access. My understanding is that a common model is to charge a fee that covers the
costs that a municipality incurs in conducting the inspections and proceedings required to
allow entry, fees that cover ongoing costs associated with inspection or expansion of
facilities, and a rent that reflects, in effect, the value of the property occupied. All of these
costs, including the fixed and variable costs associated with managing requests to access
ROW, need to be taken into account by a municipality to achieve the efficient allocation of
the ROW. Indeed, one way to ensure that municipalities have adequate resources to respond
to the increase in ROW requests is by charging market rates. As noted above, this rate should
include the full incremental administrative and operations and management (O&M) costs, in

addition to considering fixed costs, opportunity costs, and negative externalities.

* Cahill Declaration, ¥ 3.

* Throughout this report I use the term “market rate” in an economic sense. As I noted in my Declaration dated
March 8, 2017, “[f]Jrom an economics perspective the term ‘cost’ as it pertains to access to ROW, and the ‘market
rate’ based on this cost, incorporates both those associated with regulatory fees (e.g., administrative costs and
operations and management costs) and those associated with market rents (e.g., opportunity costs and negative
externalities)” (Cahill Declaration, fn. 2).

’ Accenture Report, p. 3.
Reply Declaration of Kevin E. Cahill, Ph.D. 3 April 7,2017
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6.

II.

Regarding fee structures, the Accenture Report implies that fees structures could be a barrier
to the deployment of 5G technology and make implementation financially unfeasible.* This
statement simply does not pass any reasonable smell test. It seems implausible that the
economic benefits of 5G technology are expected to increase GDP annually by one half
trillion dollars but that a subsidy is required due to existing fee structures. More realistically,
competitive forces will reveal the optimal fee structure for ROW access in addition to the
optimal level.

Regarding subsidies, allowing telecom operators to access ROW at below-market rates
constitutes an implicit subsidy that will result in the overutilization of ROW for the purposes
of deploying 5G technology. Such overutilization would likely inhibit the rollout of
subsequent generations of technology and thereby discourage the most efficient deployment
of 5G in an intertemporal sense. As I understand it, based on the report by Andrew
Afflerbach, no 5G standards have been adopted yet, and it is far from clear how 5G will be
deployed, and with what form factors.” Essentially, by placing a thumb on the scale in the
form of a subsidy, the FCC could be encouraging deployment with high negative
externalities (e.g., deployments that reduce the value of adjoining properties or affect third
party use of assets) because municipalities will be unable to charge rates that discourage such

deployments.

COMMENTS ON ACCESS TO PUBLIC RIGHTS OF WAY

The Accenture Report notes the importance of access to public rights of way to the rollout of
5G technology. The report states, “Without Public Rights of Way, the deployment of next-
generation small-cell technology will continue to suffer—and communities will not be able
to enjoy its benefits.” I note at the outset of this report that, as a technical matter, my

understanding is that there is evidence before the Commission, submitted in the report by

¢ Accenture Report, p. 13.

7 Report and Declaration of Andrew Afflerbach for the Smart Communities Siting Coalition, Before the Federal
Communications Commission. In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving
Wireless Facilities Siting Policies; Mobilite, LLC Petition for Declaratory Ruling. WT Docket No. 16-421 (March 8,
2017) (“Afflerbach Declaration™), p. 15.

% Accenture Report, p. 13.
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Andrew Afflerbach, that calls this assertion into question on several basic levels.’ For the
purposes of this report, I will take this statement as true. As I explain below, even if this
statement is true, it does not necessitate limiting fees that can be charged by localities
(whether for permits or for rents) to administrative costs and operations and maintenance
(O&M) costs.

9. AsIdocumented in my Declaration dated March 8, 2017, a municipal ROW is a scarce
economic resource.” As such, a municipality’s choice to allocate ROW for one purpose
means that, so long as the user has access to the ROW, the municipality foregoes other
opportunities to use the resource." The efficient allocation of this scarce resource depends on
the price municipalities charge users to access the ROW. A price set too low (i.e., below the
market-clearing price) will result in excess demand and an overutilization of the resource. A
price set too high will lead to insufficient demand and an underutilization of the resource.
Moreover, one would expect that different uses of ROW would have different impacts on
surrounding properties, a point made in the report before the Commission on potential
impacts on property values.” Underpricing right of way encourages deployments with
negative externalities, because municipalities cannot charge to discourage such uses, and
further discourages investment on behalf of potential users that may result in more innovative
deployments.

10. Accenture estimates that, “This next generation of wireless technology is expected to create 3
million new jobs and boost annual GDP by $500 billion, driven by a projected $275 billion
investment from telecom operators.”* Municipalities have every incentive to work with
telecom operators to bring such sizable benefits to their communities and have little or no

incentive to impede the rollout of 5G technology. As I noted in my Declaration dated March

? Afflerbach Declaration, p. 16.
19 Cahill Declaration, ¥ 8.

"' This statement does not imply that the ROW cannot be shared. My point is that the use of ROW forecloses the use
of that space by others. For example, the placement of a structure, such as a pole, in the right of way favors the pole
owner and those who wish to place facilities on the pole. The presence of the pole, however, can block other uses of
the ROW (e.g., the placement of a public trash can at that spot that helps keep streets clean).

"> Report and Declaration of David E. Burgoyne for the Smart Communities Siting Coalition, Before the Federal
Communications Commission. In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving
Wireless Facilities Siting Policies; Mobilitie, LLC Petition for Declaratory Ruling. WT Docket No. 16-421 (March
7,2017) (“Burgoyne Declaration”), pp. 1-2; 5-9.

" Accenture Report, p. 3.
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I11.

12

I11.

13.

8,2017, competition both within and across municipalities and between municipalities and
private property owners disciplines municipalities from overcharging for access to ROW .
The determination of the fair and reasonable market price for accessing public ROW will
depend on the circumstances of each municipality, including the preferences of its citizens.
To be sure, some municipalities may choose to price below the market rate, an implicit
subsidy, to attract telecommunications companies, just as localities sometimes subsidize new
business entry into a community. Indeed, an economist would expect differences in pricing
to encourage the efficient use of the rights of way, and such differences in pricing can
manifest itself in many different ways (e.g., public-private financing, service subsidies). In
contrast, a situation in which every community is required to charge less than market value
for the deployment of a particular technology is equivalent to requiring all municipalities to
offer a subsidy, regardless of whether such a subsidy is justified. Such forced subsidies
(when not the outcome of a well-vetted public policy objective) will inevitably lead to an
inefficient outcome with respect to the use of ROW and possibly also with respect to the use

of private property.

. In short, charging the market rate to access public ROWs will help ensure efficient allocation

of the ROW resource.” It will also help ensure that municipalities have sufficient labor and
related resources to process the expected dramatic increase in 5G ROW requests, discussed

in the following section.

COMMENTS ON LOCAL PERMITTING AND REGULATIONS

The Accenture Report notes that deploying 5G technology throughout municipal ROW will
“pose a tremendous challenge to both telecom operators and municipalities.”' The remainder
of this section in the Accenture Report, however, describes problems exclusively associated
with telecom operators, such as slow turnaround and approval times, numerous tribunals for
approval, and discretionary reviews of installations. Further, very few specifics are provided

in this section, and it is not clear whether the authors of the Accenture Report have any

'* Cahill Declaration, 99 13-18.

15T use the term “market rate” in an economic sense. See footnote 4 for more information.

's Accenture Report, p. 13.
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significant basis for their assertions or whether the authors have conducted any independent
effort to assess delays.

14. Setting aside these verification issues, the Accenture Report ignores the difficulties that
municipalities will face processing and managing the volume of industry requests for 5G
ROW access. The Accenture Report notes that ROW requests could be up to 100 times
greater than requests for current technology."” Increasing such requests by a factor of 100 will
place unprecedented demands on municipal staff, resources, and budgets, as shown in the
Smart Communities filing, and the filing by other municipalities in this docket.™

15. The Accenture Report implies that 5G technology will be deployed coincidently with
existing towers: “Existing towers will provide coverage for miles, while small cells will
support the increased needs of a Smart City.”” Such an approach burdens municipalities with
managing existing antenna sites in the ROW, along with the rollout of 5G ROW requests,
and thereby increases costs on municipalities beyond just the demands for 5G ROW access.

16. As I describe in my Declaration dated March 8, 2017, one way of ensuring that
municipalities have adequate resources to respond to the increase in ROW requests is by
charging market rates to access municipal ROWs.* In addition to taking into account fixed
costs, opportunity costs, and negative externalities, the rate should also take into account the
full incremental administrative and operations and management (O&M) costs that come with
granting access to ROW ' Restricting what municipalities can charge would result in an
implicit subsidy to telecom operators at the expense of municipalities and lead to an
inefficient allocation of ROW.

17. A related point is that the Accenture Report, in commenting about “slow” turnaround and
approval times and partial approvals, is silent about instances in which these outcomes are
due to telecom operators’ actions. Incomplete applications for ROW access, for example, and

the increased burden this imposes on municipalities, can be a significant driver of turnaround

"7 Accenture Report, p. 13.

'® Afflerbach Declaration, pp. 15; 20-21.

" Accenture Report, p. 12.

% Again, I use the term “market rate” in an economic sense. See footnote 4 for more information.

2! Cahill Declaration, 99 21-22.
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18.

IV.

19.

20.

times for processing applications.” Yet such explanations are left out of the Accenture
Report.

Finally, the Accenture Reports provides no documentation or citations to support the
purported challenges that telecom operators face when having to comply with municipal
permitting and regulation requirements. The Accenture Report includes statements such as,
“In many cities...,” and “Some cities ...,” without attribution or support.* As such, their

description of alleged problems amounts to unsubstantiated anecdotes.

COMMENTS ON FEE STRUCTURES

The Accenture Report implies that fees structures could be a barrier to the deployment of 5G
technology and make implementation unfeasible. “In many instances, fees imposed on small
cells are comparable to those imposed on macro cells without regard to their differences. The
application fees and other acquisition fees (including rental) of macrocell sites are applied to
each of the 50 to 100 small cells required resulting in costs being multiplied and deployment
becoming financially unfeasible.”

As the reports prepared by the Smart Communities have shown, however, placement in the
rights of way can involve significantly different and more complex issues than, say,
placement of a tower on farmland.”* While the latter undoubtedly requires important analyses,
deployment of small cell technology requires coordination with other utilities, consideration
of Americans with Disabilities Act (ADA) impacts, potential traffic interference/sight line,
and other issues that may not arise at all for a larger facility. Likewise, the “small cell” may
not be physically “small” at all as the term refers to its covering a small area. It is far from
obvious that because one cell covers a large area, and another serves a small area, that issues

for the placement of one are less costly to consider than the other.*

? Afflerbach Declaration, pp. 20-21.
> Accenture Report, p. 13.

* Accenture Report, p. 13.

» Afflerbach Declaration, pp. 2-8; Report and Declaration of Steven M. Puuri for the Smart Communities Siting
Coalition, Before the Federal Communications Commission. In the Matter of Streamlining Deployment of Small
Cell Infrastructure by Improving Wireless Facilities Siting Policies; Mobilitie, LLC Petition for Declaratory Ruling.
WT Docket No. 16-421 (March 7, 2017) (“Puuri Declaration”), pp. 1-5.

* Afflerbach Declaration, pp. 2-11.
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21.

22.

23.

Setting aside the issue that no supporting documentation is provided for the Accenture
Report’s claim regarding “small cell” fees, and that their claim is in fact contradicted by
evidence before the Commission,” this statement indicates that 5G technology might not be
financially feasible if telecom operators are required to pay the market rate. In effect, the
industry needs municipalities to subsidize 5G technology for deployment to be financially
feasible. This statement simply does not pass any reasonable smell test. It seems implausible
that the economic benefits of 5G technology are expected to increase GDP annually by one
half trillion dollars but that a subsidy is required due to existing fee structures. If the
technology is as beneficial as Accenture claims, one would expect that the industry would be
able to charge for services in a manner that allows it to pay fair market value for the
resources it will use. If the industry will be unable to pay fair market value for its inputs, then
that implies the economic benefits touted in the Accenture Report are overstated. Generally
speaking, either the economic benefits are very large or the industry needs to be subsidized.
Another reason that arguments about fee structures do not make sense is that municipalities
have every incentive to implement an efficient fee structure. As I noted in my Declaration
dated March 8, 2017, competition not only reveals the market rate for ROW access, but
competition also reveals the optimal form in which payments are made.* If the benefits of 5G
are as large as Accenture claims them to be, municipalities have every incentive to work with
telecom operators with respect to the level and structure of fees to facilitate the adoption of
the new technology in an economically efficient manner.

Finally, given the competitive environment in which municipalities reside, one economically
meaningful approach to assessing the validity of the industry’s arguments regarding 5G
ROW requests is to consider the municipalities’ perspective. Does a municipality incur fewer
costs to process and manage ROW requests for 5G versus existing technology? Are
economies of scale possible when a municipality processes a 100-fold increase in ROW
requests from multiple providers in a short timeframe? If cost savings can be obtained
through a different pricing structure, a municipality will adopt that structure lest its

competitors do so and gain a strategic advantage in the process.

7 Afflerbach Declaration, pp. 2-8; 15.
% Cahill Declaration, § 33.
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V.

24.

25.

26.

COMMENTS ON SUBSIDIZING 5G TECHNOLOGY

Just because an activity has an economic benefit, however large, does not imply that the
activity is worthwhile or that a subsidy is warranted. The benefits of any activity need to be
weighed against the costs in order to achieve an economically efficient outcome. The
Accenture Report focuses almost exclusively on the telecom industry’s interests, and ignores
the municipalities’ perspective and the costs municipalities will incur. The fact that 5G
deployment will support jobs, for example, is no reason to require municipalities to charge
below-market ROW fees to promote the rollout of 5G technology . Such an action would
simply transfer costs from the industry —and from their customers, the consumers of 5G
technology —to municipalities. Critically, if the economic impact analysis conducted by
Accenture is correct, we would expect to see these economic benefits even if the market
value for ROW access is charged.

Pricing below the market rate amounts to an implicit subsidy for 5G technology. Of course,
in many instances, it is in societal interest to subsidize an industry. As noted above, for
example, and as stated in my initial Declaration, some municipalities might offer discounts
for ROW access in order to promote an earlier adoption of 5G technology in their
communities. Further, some broad-based policy in which subsidies are applied to all
communities could be socially optimal should the Commission decide that deployment of 5G
technology serves some broader social interest or that some market failure exists in the
industry, such as a free-rider problem. Crucially, the Accenture Report provides no
Justification for such a society-wide subsidy for 5G technology, yet the industry’s advocacy
for a below-market rate is, at its core, a request for such a subsidy. As noted throughout this
report, forcing municipalities to offer a subsidy via below-market pricing for access to its
ROW will inevitably result in an overutilization of ROW and an inefficient deployment of
5G technology.

For example, one consequence of subsidizing 5G deployment through below-market rates is
that overutilization of ROW for the purposes of deploying 5G technology could very well

inhibit the rollout of subsequent generations of technology. This places regulators in the

» The Accenture Report states, “Communities of all sizes are likely to see jobs created. Small to medium-sized cities
with a population of 30,000 to 100,000 could see 300 to 1000 jobs created. In larger cities like Chicago, we could
see as many as 90,000 jobs created” (p. 4).
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position of picking “winning” technologies, from a chronological standpoint, rather than
having market forces dictate the efficient outcome. Another consequence is that below-
market pricing could inhibit innovation with respect to how ROW are used, such as a recent
innovative collaborative between Philips and PG&E with respect to how a two-way

communicating meter was attached to a smart pole.”*

VI. CONCLUSION

27. The efficient allocation of ROW access comes about when municipalities can charge a
market rate for public ROW access. This rate should compensate the municipality for its
administrative costs and O&M costs, its fixed costs that were incurred to create the ROW, its
opportunity costs of providing access to the ROW, and any negative externalities from the
user. This market rate will not inhibit the efficient rollout of 5G technology, nor will it

inefficiently limit the economic benefits of 5G technology described in the Accenture Report.

* Philips. 2015. Philips and City of San Jose Partner to Deploy Philips SmartPoles Pilot Project Combining Energy
Efficient LED Street Lighting with Wireless Broadband Technology from Ericsson. Somerset, NJ: Philips.
http://www philips.com/a-w/about/news/archive/standard/news/press/2015/20151208-Philips-and-City-of-San-Jose-
partner-to-deploy-Philips-SmartPoles-pilot-project.html.
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I declare under penalty of perjury that the foregoing is true and correct. Executed on April 7,

2017.

Kevin E. Cahill, PhD
Project Director
ECONorthwest
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